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Constitutional Freedom of Speech 
and of the Press 


BY WILL W. ACKERLY 
of the Virginia Bar 


HE lst Amend- 

ment of the Con- 

stitution of the 

United States 

provides, among 

other things, that 

Congress shall 

make’ no law 

abridging the free- 

dom of speech or 

of the press. Re- 

garding the right 

thus protected from hostile legislation by 

Congress as one of the great bulwarks 

of liberty and an essential to the very 

existence and perpetuity of free govern- 

ment, the people of the states have like- 

wise guarded it by provisions of similar 

import in their several Constitutions, 

thereby establishing a constitutional prin- 

ciple which is supposed to protect the 

free expression of thoughts and opinions 
in every part of our country.? 

Neither the Constitution of the United 

States nor that of any state, it will be ob- 


served, pretends to create any new rights 


1 Cooley, Const. Lim. 7th ed. p. 596; Cooley, 
Const. Law, p. 299. It has been said that 
the right of free speech is also impliedly 
guaranteed in constitutional provisions that 
no person shall be deprived of life, liberty, 
or property without due process of law. 6 
R. C.'L. 5 2; po. 23. 

2 Cooley, Const. Lim. 7th ed. pp. 597-599; 


not previously understood to belong to 
the people. On the contrary, however, 
each of these fundamental documents 
recognizes certain rights as now exist- 
ing, and merely seeks to assure them to 
the people by declaring that they shall 
not be abridged, or that they shall remain 
inviolate. To ascertain, therefore, the 
nature and extent of the rights thus 
sought to be protected and assured, re- 
course must be had to the pre-existing 
law.? 

In England, whence so many of our 
institutions were derived, and for a time 
at least in some of the colonies, scant re- 
gard was paid to the rights of free 
speech, free writing, and free publication. 
A censorship existed over the press, and 
publication without governmental per- 
mission was punished as criminal. The 
courts and commentators generally agree, 
therefore, that the term “liberty of the 
press” itself means only that liberty of 
publication without previous governmen- 
tal permission, which was guaranteed by 
the abolition of the censorship. Or, as 


Cooley, Const. Law, p. 299; Black, Const. 
Law, p. 540. 

3 Cooley, Const. Lim. 7th ed. pp. 599-602; 
State v. McKee, 73 Conn. 18, 84 Am. St. 
Rep. 124, 46 Atl. 409, 49 L.R.A. 542; Dailey v. 
Superior Ct. 112 Cal. 94, 53 Am. St. Rep. 160. 
44 Pac. 458, 32 L.R.A. 273; Pavesich v. New 
England L. Ins. Co. 122 Ga. 190, 106 Am. St. 
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Mr. Haliam says, in a strict sense it con- 
sists merely in exemption from the licen- 
ser. But as Judge Cooley remarks:® 
“The evils to be prevented were not the 
censorship of the press merely, but any 
action of the government by means of 
which it might prevent such free and 
general discussion of public matters as 
seems absolutely essential to prepare the 
people for an intelligent exercise of their 
rights as citizens.” 

To indulge the belief, therefore, that a 
citizen may speak, print, and publish, ad 
libitum, any matter, whatever the sub- 
stance or language, without accounta- 
bility to law, involves a radical miscon- 
ception of the scope of the constitutional 
protection of free speech and a free 
press. Liberty, in all of its forms and 
assertions in this country, is regulated 
by law. It is not unbridled license. That 
the common-law rules respecting the re- 
sponsibility of the defamer for the pri- 
vate injury, or the public scandal or dis- 
order occasioned by his conduct, are not 
abolished by this constitutional guaranty, 
is conceded. Accordingly, it has been 
concluded by eminent commentators and 
courts alike that the constitutional lib- 
erty of speech and of the press implies 
the right to freely utter and publish 
whatever the citizen may desire, and to 
be protected in so doing, provided always 
that such publications are not blasphem- 
ous, obscene, seditious, or scandalous in 
their character, so that they become an 
offense against the public, and by their 
malice and falsehood injuriously affect 
the character, reputation, or pecuniary 
interests of individuals.” 


Rep. 104, 50 S. E. 68, 2 Ann. Cas. 561, 69 
L.R.A. 101; State v. Pioneer Press Co. 100 
Minn. 173, 117 Am. St. Rep. 684, 110 N. W. 
867, 10 Ann. Cas. 351, 9 L.R.A.(N.S.) 480; 
State v. Van Wye, 136 Mo. 227, 58 Am. St. 
Rep. 627, 37 S. W. 938; 6 R. C. L. §§ 239, 
240, pp. 253, 254. 

# Hallam, Const. Hist. chap. 15. 

5 Cooley, Const. Lim. 7th ed. p. 604. 

6 Judge Philips in United States v. Har- 
mon, 45 Fed. 414. 

7 Cooley, Const. Lim. 7th ed. p. 604; Cooley, 
Const. Law, p. 302; State v. Van Wye, 136 
Mo. 227, 58 Am. St. Rep. 627, 37 S. W. 938; 
Ex parte Harrison, 212 Mo. 88, 126 Am. St. 
Rep. 557, 110 S. W. 709, 15 Ann. Cas, 1, 16 
L.R.A.(N.S.) 950. While these limitations 
upon the constitutional guaranty exist by 


Case and Comment 





As has been said:*® “The right to dis- 
cuss public matters stands, in part, on the 
necessity of that right to the operation 
of a government by the people, but, with 
this exception, the right of every citizen . 
to freely express his sentiments on all 
subjects stands on the broad principle 
which supports the equal right of all to 
exercise gifts of property and faculty 
in any pursuit in life; in other words, 
upon the essential principles of civil lib- 
erty as recognized by our Constitution, 
Every citizen has an equal right to use 
his mental endowments, as well as his 
property, in any harmless occupation or 
manner ; but he has no right to use them 
so as to injure his fellow citizens, or to 
endanger the vital interests of society. 
Immunity in the mischievous use is as 
inconsistent with civil liberty as prohi- 
bition of the harmless use. Both arise 
from the equal right of all to protec- 
tion of law in the enjoyment of in- 
dividual freedom of action, which is the 
ultimate fundamental principle.” 

Constitutional liberty of speech and 
of the press insures the right of privacy, 
or the right to speak only when one may 
speak freely. Accordingly, any measure 
of a coercive nature affecting this right, 
as for instance, a statute requiring an 
employer of labor, upon request of a 
discharged employee, to furnish in writ- 
ing the true cause or reason for such dis- 
charge, is repugnant to this provision of 
our Constitution.” The same thing is 
true of a statute which requires a re- 
port of a civic league upon a candidate 
for public office to state in full all the 
facts on which it is founded, together 


implication, many of the state Constitutions 
expressly provide that responsibility shall 
attach for abuse of the right secured, the pro- 
vision of the most common occurrence being, 
“Every citizen may freely speak, write, and 
publish his sentiments on all subjects, being 
responsible for the abuse of that right; and 
no law shall be passed to restrain or abridge 
the liberty of speech or of the press.” Cooley, 
Const. Lim. 7th ed. p. 596; Notes in 32 L.R.A. 
829 and 15 Ann. Cas. 5. 

8 State v. McKee, 73 Conn. 18, 84 Am. St. 
Rep. 124, 46 Atl. 409, 49 L.R.A. 542, 

86 R. C. L. § 239, p. 254; Note in 15 
Ann. Cas. 5. 

10 Atchison, T. & S. F. R. Co. v. Brown, 
80 Kan. 312, 133 Am. St. Rep. 213, 102 Pac. 
459, 18 Ann. Cas. 346, 23 L.R.A.(N.S.) 247; 
6R. C, 1. 3 29, p. 24. 





with the names and addresses of the per- 
sons furnishing it. Neither is the pow- 
er to suppress newspapers or to prohibit 
their publication within the compass of 
state legislative action, and any law en- 
acted for that purpose is clearly in dero- 
gation of the constitutional liberty of the 
press. Accordingly, a city ordinance de- 
claring a certain newspaper to be a pub- 
lic nuisance and prohibiting its circula- 
tion within the city limits has been held 
unconstitutional and void.!* This con- 
stitutional provision has also been held 
to inhibit equitable interference by in- 
junction to restrain the publication of a 
libel, even if a court of chancery other- 
wise could take jurisdiction of such a 
case.'8 And a court order enjoining the 
production of a play based upon the facts 
of a pending criminal case has been held 
to violate this provision, although it was 
made to appear that the production of 
such play might interfere with the ad- 
ministration of justice and deprive the 
accused of a fair trial.* But, as a rule, 
this constitutional right is subject to the 
right of courts to punish as for contempt 
where the publication tends to obstruct 
the administration of justice.” 

The power of the legislature, on the 
other hand, to prohibit and punish the 
publication of any matter which, accord- 


11Ex parte Harrison, 212 Mo. 88, 126 Am. 
St. Rep. 557,-110 S. W. 709, 15 Ann. Cas. 1, 
16 L.R.A.(N.S.) 950; 6 R. C. L. $ 239, p. 
254. 

12Ex parte Neill, 32 Tex. Crim. Rep. 275, 
40 Am. St. Rep. 776, 22 S. W. 923; 6 R. C. L. 
§ 240, p. 255; Note in 32 L.R.A. 829. 

13 Flint v. Hutchinson Smoke Burner Co. 
110 Mo. 500, 33 Am. St. Rep. 476, 19 S. W. 
804, 16 L.R.A. 243; Life Asso. of America 
v. Boogher, 3 Mo. App. 173; Note in 15 Ann. 
Cas. 7. 

14Dailey v. Superior Ct. 112 Cal. 94, 53 
ny St. Rep. 160, 44 Pac. 458, 32 L.R.A. 

166 R. C. L. § 241, p. 256. 

16 State v. Pioneer Press Co. 100 Minn. 176, 
117 Am. St. Rep. 684, 110 N. W. 867, 10 
Ann. Cas. 351, 9 L.R.A.(N.S.) 480; People 
v. Most, 171 N. Y. 431, 64 N. E. 175, 58 
L.R.A. 509. 

17 United States ex rel. Turner v. Williams, 
194 U. S. 279, 48 L. ed. 979, 24 Sup. Ct. Rep. 
719, affirming 126 Fed. 253. 

18 State v. Sykes, 28 Conn. 225; Hart v. 
People, 26 Hun, 396. 


19 State v. Goodwin, 37 La. Ann. 713; State 
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ing to the standards of the common law, 
is injurious to the public welfare, is not 
restrained by this provision of our Con- 
stitution. Accordingly, it has been held 
that an enactment is not unconstitutional 
which excludes anarchists from admis- 
sion to the United States; ?” or prohibits 
the publication of proposals to sell or 
procure lottery tickets; ** or makes it an 
offense to communicate threats; or de- 
clares it unlawful to circulate handbills 
upon the public streets, sidewalks, or pub- 
lic grounds of a municipality ;®° or pro- 
hibits the solicitation of contributions for 
political purposes in places under the 
control of the United States;** or for- 
bids the members of a city department 
from participating in politics; ** or pro- 
hibits the printing of matter which is 
libelous,”* obscene,”* or seditious;* or 
forbids the publication of the details of 
the execution of a person sentenced to 
death ; ** or prohibits the sending through 
the mails matter injurious to public 
morals; *” or makes it an offense to ad- 
vocate, encourage, justify, praise or in- 
cite, publicly or privately, the unlawful 
burning or destruction of public or pri- 
vate property ;** or prohibits the publi- 
cation of matter tending to encourage 
disrespect for the law; or forbids a 
physician to advertise under a name other 


McCabe, 135 Mo..450, 58 Am. St. Rep. 589, 
7 Ss we. 123, 3 LEA. Ezz. 

20 Re Anderson, 69 Neb. 686, 96 N. W. 149, 
5 Ann. Cas. 421. 

21 United States v. Newton, 9 Mackey, 230. 
And see McAuliffe v. New Bedford, 155 Mass. 
216, 29 N. E. 517, to the same effect as to a 
municipal ordinance forbidding city employees 
soliciting political contributions. 

22 People ex rel. Clifford v. Scannell, 74 
App. Div. 406, 77 N. Y. Supp. 704, affirmed in 
173 N. Y. £06, 66 N. E. 1114. 

23 Morton v. State, 3 Tex. App. 510. 

24 United States v. Harmon, 45 Fed. 414, 
affirmed in 50 Fed. 921; United States v. 
sane, 16 Blatchf. 338, "Fed. Cas. No. 14,- 


25 People v. Most, 171 N. Y. 423, 64 N. E. 
175, 58 L.R.A. 509. 

26 State v. Pioneer Press Co. 10 Ann. Cas. 
351 and note. 

27Re Rapier, 143 U. S. 110, 36 L. ed. 93, 
12 Sup. Ct. Rep. 374; Ex parte Jackson, 96 
U.S A ae OF ‘877; Horner v. United 
States, 143 U. S. 213, 36 L. ed. 129, 12 Sup. 
Ct. Rep. 407; United States v. Harmon, 45 
Fed. 414, affirmed in 50 Fed. 921. 

28 State v. Boyd, 86 N. J. L. 75, 91 Atl. 596. 

29 State v. Fox, 71 Wash. 185, 127 Pac. 1111. 
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than his own. Neither does this guar- 
anty include the exhibition of motion 
pictures,*! nor prevent a social club from 
expelling a member for what he pub- 
lishes concerning its members.™ 

Thus, it will be seen that while the 
free communication of thoughts and 
opinions is, as many state constitutions 
declare and all lovers of liberty believe, 
one of the invaluable rights of man, the 


~ 80 om v. Appelbaum, 251 Ill. 18, 95 N. 
E. 

3M Mutual Film Co. v. Ohio Industrial Com. 
236 U. S. 230, The court said: “It cannot be 
put out of view that the exhibition of mov- 
ing pictures is a business, pure and simple, 
originated and conducted for profit, like other 
spectacles, not to be regarded, nor intended 
to be regarded by the Ohio constitution, we 
think, as part of the press of the country, 
or as organs of public opinion. They are 
mere representations of events, of ideas and 
sentiments published and known; vivid, use- 
ful, and entertaining, no doubt, but, as we have 
said, capable of evil, having power for it, the 
greater because of their attractiveness and 
manner of exhibition.” 


82 Barry v. Players, 130 N. Y. Supp. 701. 
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right as a constitutional one is subject to 
certain necessary and reasonable restric- 
tions. For any government to fail to 
attach legal responsibility for language 
which is blasphemous or obscene, or 
tends to incite disorder, violence, crime 
and anarchy, or by its falsehood and 
malice injuriously affects the standing, 
reputation or pecuniary interests of in- 
dividuals, would be suicidal. On the 
other hand, it is only in despotisms that 
one must speak sub rosa, or in whispers, 
with bated breath, around the corner, or 
in the dark, on matters touching the com- 
mon welfare. It is the golden mean be- 
tween these two intolerable extremes 


which our fundamental law, as interpre- 
ted by the courts, seeks to maintain. 


Nu 1 


Copyright by Underwood & Underwood, N. Y. 
SUFFRAGE MEETING IN WALL ST., NEW YORK CITY 





By permission of Boston Photo News Co.—Copyright by Illustrations Bureau, London. 


LIKE AN ARMY WITH BANNERS 
London Strikers Meeting on Tower Hill 


Freedom of Speech in Public 
Streets, Parks and Commons 


BY JOHN D. CHAMBERLAIN 
of the Rochester (N. Y.) Bar 


UMEROUS §ar- 
rests for viola- 
tions of  ordi- 
nances_ prohibit- 
ing public ad- 
dresses in public 
places have led to 
the claim that 
the right of free 
speech and free as- 
semblage guaran- 
teed by the Con- 
stitutions of both state and nation has 
been violated. Free speech to many loose 
thinkers and speakers means free speech 
in the highest sense, and without limit or 
restriction. Ever fearful that America 
will become Russianized, and the prin- 


ciples for which Jefferson contended will 
be trampled under foot, they have 
watched with eye aflame any attempt to 
bridle speech at any time or at any place. 
Pointing to Russia and other countries 
where bomb throwing and assassination 
have been frequent, they say there are 
some subjects for which free speech may 
be dangerous, but none on which repres- 
sion of speech is not more dangerous. 
Sometime ago a writer commenting up- 
on the arrest by the Chicago police of an 
expounder of anarchistic principles said: 
“If in her speech she had incited men to 
crime, she might properly have been ar- 
rested for that, but to stop her from 
speaking at all would appear to be a 
violation of the Constitution as well as 
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one of our most fundamental rights.” 
The application by the police of the 
“ounce of prevention is worth a pound 
of cure” doctrine has prompted the state- 
ment that anyone abusing the right of 
free speech could be punished for it after 
the offense: but to forbid a man in ad- 
vance to speak, on the assumption that 
he was going to say something illegal, 
would be a clear violation of the Consti- 
tution; and such a precedent could not 
be permanently maintained and America 
remain a free nation. 

These exponents of+the liberty of the 
tongue contend that in America every 
man has the right and ought to have the 
right to pursuade his fellow citizens to 
any opinion, however wild and erratic. 
Let him argue with the Roman Catholic 
for the infallibility of the church, or with 
the Atheist that there is no God, or with 
the Anarchist that there ought to be no 
government, or with the state Socialist 
that the government should direct all 
the industries and apportion all the pro- 
ceeds, or with the Idealist that there is no 
matter, or with the materialist that there 
is nothing but matter. 


Granting this contention to be sound, 
still from the general principle embodied 
in our national Constitution that the right 
of the people to freedom of speech, of 
the press, and of peaceable assemblage, 
ought never to be abridged, certain de- 
ductions have been illogically drawn 
which that principle does not involve. 

The Constitution in granting free 
speech and free assemblage does not in- 
volve the right to assemble and discuss 
at any time and in any place at the will 
of the speaker. It does not confer up- 
on a person the right to enter a man’s 
private lawn and address the populace 
from the front porch. It does not con- 
fer upon one the right to take posses- 
sion of a park or highway belonging to 
the public and dedicated by the public to 
other uses. If a speaker desires to as- 
semble an audience on a private lawn he 
must get permission of the private owner. 
If he desires to assemble an audience on 
a public lawn he must get permission of 
the public owner. 


One can readily imagine the result of 
allowing any body of men, at any time, 
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at their own free will, to take possession 
of a city park. 

The right of free speech does not in- 
volve the right to incite to crime. Let 
the Anarchist argue that there should 
be no police to enforce the laws and no 
laws to be enforced, but he may not 
pursuade his fellows to bomb throwing. 

Granting that a speaker, in endeavor- 
ing to induce men by peaceable means to 
change the law, is exercising the right 
of free speech, however radical or eveiu 
revolutionary the proposed change may 
be; yet he is not exercising that right 
when he is appealing to the prejudices, 
exciting the passions, and inflaming the 
animosities of his auditors, with a view 
of inciting them to violate law. 

A perusal of the cases involving the 
constitutionality of ordinances prohibit- 
ing speeches in public places without a 
permit will show that the courts have 
generally taken a similar view. 

Thus, sometime ago a certain profes- 
sor sought to test an ordinance penaliz- 
ing the holding of a political meeting in 
the streets without the consent of the 
mayor and council, or the mayor and 
chairman of the board of police commis- 
sioners of the city of Atlanta, Georgia. 
Handbills were issued and scattered, an- 
nouncing that this person would speak 
under the right guaranteed by. the lst 
Amendment to the United States Con- 
stitution, which was proposed by Jeffer- 
son and approved by Washington. “Shall 
we, who built the streets, be deprived 
of their use for lawfully assembling to 
discuss our condition and needs? Come 
and see. Be early and get a good place. 
Don’t block sidewalks or streets.” Hav- 
ing gathered his crowd in a public street 
in the very heart of the business portion 
of the city, he proceeded to make his 
test of the ordinance, and speak without 
any permit or consent. At the appointed 
time, among those who answered his in- 
vitation were members of the police 
force; and as he had announced a de- 
sire to make a test of the law, they ac- 
commodated him by arresting him when 
he refused to desist from speaking on 
the street; and on his trial in the re- 
corder’s court, the mayor presiding ad- 
judged him guilty. He then brought 
the case to the supreme court of the state 











of Georgia. The leading ground of his 

attack upon the ordinance was, in sub- 
stance, that the Constitutions of the 
United States, and of the state, guaran- 
teed freedom of speech, and that under 
this guaranty he had a constitutional 
right to hold meetings and make speeches 
in the streets of Atlanta, and the ordi- 
nance which prevented his doing so with- 
out a permit or consent of the municipal 
officers was invalid. The court observed 
that the speaker seemed to have confused 
in his mind the constitutional right of 
freedom of speech with an imaginary, 
though nonexisting, right to hold public 
meetings and make speeches in the pub- 
lic streets regardless of municipal laws 
or regulations. Neither the prohibition 
placed on Congress by the Ist Amend- 
ment of the Constitution of the United 
States, whereby it was declared that 
“Congress shall make no law abridging 
the freedom of speech,” nor the provi- 
sion of the Constitution of the state 
which declared that no law should be 
passed curtailing or restraining the lib- 
erty of speech, conferred any constitu- 
tional right to gather crowds and make 
public orations in the streets of a city, 
regardless of the municipal control over 
them. It was consequently held that 
a municipal ordinance declaring it un- 
lawful to-hold public meetings in the 
streets without the consent of the munic- 
ipal authorities was not unconstitutional, 
either as interfering with the liberty of 
speech or as making an arbitrary dis- 
crimination in favor of some persons, 
nor as an unreasonable and oppressive 
exercise of the public power, nor be- 
cause the city had no legal power to 
enact it.? 

The parks of Boston are designed for 
the use of the public generally; and 
whether the use of any park or a part of 
any park:can be temporarily set aside 
for the use of any portion of the public 
is for the park commissioners to decide, 
in the exercise of a wise discretion. 

Where one was convicted of orating in 
a public park of that city, in violation 
of the rules of the park commissioners, 
the rules of the board of park commis- 


1 Fitts v. Atlanta, 121 Ga. 567, 104 Am. St. 
Rep. 167, 49 S. E. 793, 67 L.R.A. 803. 
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sioners for the regulation of parks, for- 
bidding “under penalty,” orations, har- 
angues, “or loud outcries,” were held 
valid and reasonable under a statute au- 
thorizing the board to make rules for 
the government of the park, and to im- 
pose penalties for any violation thereof. 
Neither did these rules conflict with the 
Bill of Rights, providing that “the peo- 
ple have a right, in an orderly and peace- 
able manner, to assemble to consult up- 
on the common good,” etc., nor with the 
United States Constitution, 14th Amend- 
ment providing that no state shall deny 
to any person within its jurisdiction the 
equal protection of the laws.? 


Perhaps no city in the world has been 
more jealous of the right of free speech 
than has the city of Boston. There, an 
ordinance prohibiting any person from 
making any public address on any public 
grounds of a city without a permit from 
the mayor was held to be within the 
police power, and not in conflict with 
the 14th Amendment of the United 
States Constitution, where one was con- 
victed of making a public address upon 
the historical “Boston Common.” It was 
argued that the Boston Common was the 
property of the inhabitants of the city 
of Boston, and dedicated to the use of 
the people of that city and the public in 
many ways, and the preaching of the 
Gospel there had been, from time im- 
memorial to a recent period, one of these 
ways. For the making of this ordinance 
and its enforcement against preaching, no 
reason whatever had or could be shown. 

The record, however, observed the 
court, contained no evidence showing the 
manner in which the ordinance in ques- 
tion had been previously enforced, nor 
did it include any proof whatever as to 
the nature of the ownership in the Com- 
mon from which it could be deduced that 
the speaker had any right to use the Com- 
mon apart from the general enjoyment 
which he was entitled, as a citizen, to 
avail of along with others and to the ex- 
tent only which the law permitted. On 
the contrary, the legislative act and the 
ordinance passed in pursuance thereof, 
previcusly set out in the statement of 


en” v. Abrahams, 156 Mass. 57, 30 N. 
©. 79. 
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facts, showed an assumption by the state 
of control over the Common in question. 
Indeed the supreme judicial court, in 
affirming the conviction, placed its con- 
clusion upon the express ground that the 
Common was absolutely under the con- 
trol of the legislature, which, in the ex- 
ercise of its discretion, could limit the 
use to the extent deemed by it advisable, 
and could and did delegate to the munic- 
ipality the power to assert such au- 
thority. There was no evidence to show 
that the power of the legislature over 
the Common was less than its power 
over any other park dedicated to the use 
of the public or over public streets, the 
legal title to which was in a city or town. 
As representative of the public it may 
and does exercise control over the use 
which the public may make of such 
places, and it may and does delegate 
more or less of such control to the city 
or town immediately concerned. For the 
legislature absolutely or conditionally to 
forbid public speaking in a highway or 
public park is no more an infringement 
of the rights of a member of the public 
than for the owner of a private house 
to forbid it in his house. When no pro- 
prietary right interferes, the legislature 
may end the right of the public to 
enter upon the public place by putting 
an end to the dedication to public uses, 
so it may take the lesser step of 
limiting the public use to certain pur- 
poses. If the legislature had power, 
under the Constitution, to pass a law 
in the form of the present ordinance, 
there is no doubt that it could authorize 
the city of Boston to pass the ordinance. 
It has been conclusively determined that 
there was no right in this speaker to 
use the Common except in such mode and 
subject to such regulations as the legis- 
lature, in its wisdom, may have deemed 
proper to prescribe. The 14th Amend- 
ment to the Constitution of the United 
States does not destroy the power of the 
states to enact police regulations as to 
the subjects within their control, and 
does not have the effect of creating a 
particular and personal right in the citi- 


8 Davis v. Massachusetts, 167 U. S. 43, 42 
L. ed. 71, 17 Sup. Ct. Rep. 731, —— ' 
Mass. 510, 44 Am. St. Rep. 389, 39 N 
113, 26 L.R.A. 712. 

#Love v. Judge of Recorder’s Ct. (Love 
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zen to use public property in defiance of 
the Constitution and laws of the state. 
The assertion that, although it be con- 
ceded that the power existed in the state 
or municipality to absolutely control the 
use of the Common, the particular ordi- 
nance in question is nevertheless void, 
because arbitrary and unreasonable, in 
that it vests in the mayor the power to 
determine when he will grant a permit, 
in truth while admitting on the one hand 
the power to control, on the other de- 
nies its existence. The right to absolute- 
ly exclude all sight to use necessarily in- 
cludes the authority to determine under 
what circumstances such use may be 
availed of, as the greater power con- 
tains the lesser. The finding of the court 
of last resort of Massachusetts, being 
that no particular right was possessed by 
the speaker to the use of the Common, 
was in reason, therefore, conclusive of 
the controversy presented by the record, 
entirely aside from the fact that the pow- 
er conferred upon the chief executive 
officer of the city of Boston by the or- 
dinance may be fairly claimed to be a 
mere administrative function, vested in 
the mayor in order to effectuate the pur- 
pose for which the Common was main- 
tained and by which its use was regu- 
lated.2 

So, an ordinance similar to the Boston 
ordinance above mentioned, which pro- 
hibited the making of any public address 
in the streets or public places of the city 
without a license from the mayor, was, 
in a Detroit case, held authorized by a 
charter giving the municipal authorities 
power to control, prescribe, and regulate 
the manner in which the streets and pub- 
lic grounds and spaces within the city 
should be used and enjoyed. This ordi- 
nance prohibiting the making of any pub- 
lic address in any of the public places of 
the city within a half mile of the city 
hall, without a license from the mayor, 
was held reasonable.* 


An English case has upheld an act 
prohibiting the holding of meetings in 
the royal parks.’ 


ean v. Phalen) 128 Mich. 545, 87 N. W. 785, 55 
Baileys v. a L 2&8 Oo hee 


42 L. J. Mag. Cas ,2L. T.N.S. 
28, 21 Week. Rep. 404 
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So, in Canada a by-law was upheld 
providing that no person should on the 
Sabbath Day preach, lecture, or declaim, 
in any public park, square, garden, etc., 
the court holding that the by-law was not 
unreasonable and violated no constitu- 
tional right.® 

In another case, while others of the 
Salvation Army were holding a meeting 
at a place designated for it by the mayor, 
a man and his wife left them and went, 
without any particular place in view, to 
labor elsewhere. Upon reaching a cer- 
tain main street alongside of a public 
square, they proceeded without notice to 
pray, sing, and testify. During these 
exercises a considerable number of per- 
sons, most of whom had in passing ap- 
parently to observe them, stood upon 
the adjacent sidewalks, creating more or 
less of an obstruction. The speaker was 
told by the captain of police that he was 
violating an ordinance, and advised to go 
away. Upon a refusal to do so, he was 
arrested. When tried he was acquitted 
upon the ground that his case was not 
within the ordinance prohibiting public 
gatherings or meetings tending to ob- 
struct the streets, without a permit. The 
court was of the opinion that it was 
competent for the city in the exercise of 
its police power to prohibit by ordinance 
public gatherings on its streets without 
a permit from the mayor. 

It seems that where the occasion sud- 
denly arises, as a fire or street accident, 
and people gather from individual curi- 


6 Re Cribbin, 21 Ont. Rep. 325. 
7 Bloomington v. Richardson, 38 Ill. App. 


a Fairbanks v. Kerr, 70 Pa. 86, 10 Am. Rep. 


Osity or a disposition to serve as circum- 
stances may require; or where the 
occasion is anticipated and publicly ad- 
vertised, as a balloon ascension or exhi- 
bition of fireworks from a proper place, 
and people gather at other places, though 
on the streets, for individual convenience, 
to see it; or where a mountebank, hawk- 
er, or religious exhorter, by his per- 
formances on the street, attracts a ring of 
persons for his own purpose, whether 
selfish or benevolent, to induce individual 
action on the part of those present, with- 
out reference to any object of interest 
to the public as such,—these are not pub- 
lic meetings or gatherings, in any proper 
sense.” 

Where a crowd gathered about a per- 
son who had mounted a pile of stones in 
the street to make a political speech, as 
a consequence of which some of the 
stones were broken, it was stated, in an 
action by the owner of the stones, that 
a street may not be used in strictness of 
law for public speaking, even preach- 
ing or public worship or a pavement be- 
fore another’s house may not be occu- 
pied to annoy him; but it does not follow 
that everyone who speaks or preaches 
in the street, or who happens to collect a 
crowd therein by other means, is there- 
fore guilty of the indictable offense of 
nuisance. His act may become a nui- 
sance by his obstruction of the public 
highway, but it will not do to say it is a 
nuisance per se.® 
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KEIR HARDIE SPEAKING IN BEHALF OF TAILORS IN HYDE PARK 


Mr. Hardie’s death was a great loss to the Labor Party. 


He was the 


voice of toil in the street, by the dock yard gate, in the market place—he 
became the voice of toil in the British Parliament. 


Freedom of Speech in Industrial 


Controversies 


BY A. G. 


REEDOM of 
speech, including 
of course both 
oral and written 
words, is a right 
clearly recognized 
by the courts in 
the abstract, but 
frequently in- 
fringed upon and 
restricted in con- 
crete cases. One 
of such cases is where the court enjoins 
the utterance or publication of notices 
or articles with reference to industrial 
controversies. In these controversies, 
serious invasions have been made by 


SHEPARD 


courts on the right of free speech. It is 
true that such abridgement has generally 
been accompanied by the assertion of the 
particular court of its full recognition 
of the constitutional guaranty in the ab- 
stract, but it is of course obvious that 
such a recognition in the abstract is value- 
less where the right is infringed in the 
concrete case. 

One form of alleged infringement of 
this right is the action of the courts in 
restraining publications relative to the 
merits of industrial controversies, or: for 
the purpose of enlisting the support of 
the public or portions thereof in behalf 
of the laborers involved. The courts 
usually justify their interference with 
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such publications on the ground that they 
are published with the malicious purpose 
of injuring the business of the employer 
to whom they relate, or as an incident 
of or aid in an unlawful strike, or boy- 
cott, and it is held that the courts are 
not infringing the right of free speech 
by enjoining publications published under 
such circumstances. And although as a 
purely abstract question of law, there is 
no occasion to quarrel with the doctrine 
asserted, and there is much plausibility 
in the reasoning that the court has a 
right to restrain the commission of any 
action to further an unlawful conspiracy 
to injure another, and this right is not 
affected by the fact that one of the means 
employed is the malicious publishing or 
uttering of false or defamatory matter 
by a labor union, nevertheless the exer- 
cise of the right has frequently been the 
subject of much criticism, which, in some 
cases, is well merited. 

It has, however, been denied by the 
Missouri court ® that under the Missouri 
Constitution relative to free speech, this 
tight can be interfered with on the 
grounds advanced in the cases referred 
to. The court declares that the freedom 
of the individual to say, write, or pub- 
lish whatever he will on any subject, 
coupled with responsibility therefor to 
any person injured thereby, cannot co- 
exist with the right of the court, for 
any reason, to prevent free speech, writ- 
ing, or publication; and it is held that it 
would constitute an infringement on the 
right granted by the Constitution to en- 
join the publication by a labor union of 
its grievance against an employer, to- 
gether with an appeal to its membership 
and the public not to patronize the pro- 
duct of such employer. In reaching this 


1Gompers v. Buck’s Stove & Range Co. 
221 U. S. 418, 55 L. ed. 797, 31 Sup. Ct. Rep. 
492, 34 L.R.A.(N.S.) 874; Casey v. Cincin- 
nati Typographical Union, 45 Fed. 135, 12 
L.R.A. 193; Thomas v. Cincinnati, N. O. & 
T. P. R. Co. 4 Inters. Com. Rep. 788, 62 
Fed. 803; Loewe v. California State Federa- 
tion, 139 Fed. 71; Seattle Brewing & Malt- 
ing Co. v. Hansen, 144 Fed. 1011; Rocky 
Mountain Bell Teleph. Co. v. Montana Fed- 
eration of Labor, 156 Fed. 809; Brown v. 
Jacobs’ Pharmacy Co. 115 Ga. 431, 90 Am. 
St. Rep. 126, 41 S. E. 553, 57 L.R.A. 547; 
Barnes v. Chicago Typographical Union, 232 
Ill. 424,,83 N. E. 940, 13 Ann. Cas. 54, 14 
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conclusion, the court reasons: “The au- 
thority to enjoin finds no better harbor 
in the empty pocket of’ the poor man 
than in the pocket of the rich man. And 
such authority to enjoin can have no 
existence under circumstances such as the 
present case presents, if the Constitu- 
tion is to be obeyed. If these defendants 
are not permitted to tell the story of their 
wrongs, or, if you please, their supposed 
wrongs, and to endeavor to 
persuade others to aid them by all peace- 
able means in securing redress of such 
wrongs, what becomes of free speech, 
and what of personal liberty? The fact 
that, in exercising that freedom, they 
thereby do plaintiff an actionable injury, 
such fact does not go a hair towards a 
diminution of their right of free speech.” 

A more serious criticism than that re- 
lating to the assumption by the courts 
of the power to restrain publications of 
this character is the manner of the ex- 
ercise of this power by many of the 
courts. In this regard some courts have 
seriously interfered with the constitu- 
tional right of the freedom of speech 
upon very questionable if not untenable 
grounds. 

For example, in a Federal case® in 
restraining the publication and circula- 
tion of notices directed to, “organized 
labor and friends,” and appealing to them 
not to drink “scab beer,” and designat- 
ing certain beer as “unfriendly,” the 
court conceded that there was nothing 
coercive at first sight in such a notice, 
but held that the design and effect of it 
was to intimidate people and prevent 
them from dealing in complainant’s beer, 
hence it was oppressive to the business 
of complainant and intended to destroy 
same. Upon the question of intimida- 


L.R.A.(N.S.) 1018; Sherry v. Perkins, 147 
Mass. 212, 9 Am. St. Rep. 689, 17 N. E. 307; 
Beck v. Railway Teamsters’ Protective Union, 
118 Mich. 527, 74 Am. St. Rep. 421, 77 N. W. 
13, 42 L.R.A. 407; George Jonas Glass Co. 
v. Glass Bottle Blowers’ Asso. 72 N. J. Eq. 
653, 66 Atl. 953, affirmed in 77 N. J. Eq. 
219, 79 Atl. 262, 41 L.R.A.(N.S.) 445; Brace 
Bros. v. Evans, 5 Pa. Co. Ct. 163. 

2 Marx & H. Jeans Clothing Co. v. Watson, 
168 Mo. 144, 90 Am. St. Rep. 440, 67 S. W. 
391, 56 L.R.A. 951. 

3 Seattle Brewing & Malting Co. v. Hansen, 
144 Fed. 1011. 
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tion, the court said that it must be re- 
membered that there are many timid 
people in the world who would be much 
influenced by the danger of even a small 
pecuniary loss; and the conclusion is 
reached that these notices tend unfairly 
to obstruct the business of the complain- 
ant, and it was the duty of the court to 
restrain the defendants from doing any- 
thing that would interfere with the com- 
plainant’s business. 

In a case which received much public 
attention,* the act of the labor union in 
asking or requiring its members not to 
purchase the products of an employer of 
labor, and to induce others likewise to 
refrain from purchasing such products 
where such employer was engaged in an 
industrial struggle with his employees, 
was held to constitute an unlawful boy- 
cott, and an injunction was issued re- 
straining the defendants from “print- 
ing, issuing, publishing, or distributing, 
through the mails or in any other man- 
ner, any copy or copies of the American 
Federationist, or any other printed or 
writteii newspapers, magazine, circular 
letter, or other document or instrument 
whatsoever, which shall contain or in 
any manner refer to the name of the com- 
plainant, its business, or its product in 
the ‘we don’t patronize,’ or the ‘unfair’ 
list of the defendants, or any of them, 
their agents, servants, attorneys, con- 
federates, or other person or persons act- 
ing in aid of or in conjunction with 
them; or which contains any reference 
to the complainant, its business, or 
product, in connection with the term ‘un- 
fair’ or with the ‘we don’t patronize’ 
list, or with any other phrase, word, or 
words of similar import, and from pub- 
lishing or otherwise circulating, wheth- 
er in writing or orally, any statement 
or notice of any kind or character what- 
soever, calling attention of the complain- 
ant’s customers, or of dealers or trades- 
men, or the public, to any boycott against 
the complainant, its business, or its prod- 
uct, or that the same are or were, or 
have been declared to be ‘unfair,’ or that 


4 American Federation of Labor v. Buck’s 
Stove & Range Co. 33 App. D. C. 83, 32 
L.R.A.(N.S.) 748; Gompers v. Buck’s Stove 
& Range Co. 221 U. S. 418, L. ed. 797, 31 
Sup. Ct. Rep. 492, 34 L.R.A.N.S.) 874. 
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it should not be purchased or dealt in 
or handled by any dealer, tradesman, or 
other person whomsoever, or by the pub- 
lic, or any representation or statement of 
like efiect or import, for the purpose of, 
or tending to, any injury to or inter- 
ference with the complainant’s business, 
or with the free and unrestricted sale of 
its product.” 

Such sweeping invasions on the con- 
stitutional right as these injunctions con- 
stitute may well raise the query whether 
the courts can safely be vested with dis- 
cretion as to the extent to which they 
may go in abridging the freedom of 
speech. With such instances of an abuse 
of power by the courts, the Missouri 
doctrine would seem to be the only safe 
one, although it must be conceded that 
this doctrine may result in the serious 
abuse of the right of free speech by ir- 
responsible persons to the injury of the 
business of an employer, who has been 
acting fairly toward his employees, but 
who is forced into an industrial strug- 
gle through improper exactions of labor 
unions. 


In the American Federation Case, it 
is to be remembered that there was no 
question but what labor was engaged 
with the Buck’s Stove Company in an 
industrial struggle to promote the in- 
terests of the employees, and the ground 
for injunction was not that the strike 
was unlawful, but that the means used 
to bring it to a successful termination 
constituted an unlawful boycott. If it 
be conceded that this boycott was unlaw- 
ful, it was unlawful only in so far as it 
was secondary in its scope, or in so far 
as it was enforced by means of actual 
coercion and unlawful intimidation. If 
the claim of the complainant in this re- 
gard is true, this secondary boycott 
should have been restrained; that is, the 
American Federation of Labor, its mem- 
bers, and agents should have been re- 
strained from directly or indirectly 
threatening dealers in stoves and ranges 
with a boycott of their business if they 
handled the Buck’s stoves and ranges; 
but the court was not justified in going 
further than this and restraining any at- 
tempts on the part of the labor organiza- 
tion or the individual members to ap- 

















peal to the membership, friends, or the 
public at large, to refrain from patron- 
izing the manufacturer involved. 

The mere fact that the diversion of 
trade thus procured would, in its natural 
effect, coerce dealers to refuse to handle 
the products of the manufacturer, and 
that it would naturally result in a limited 
way in a secondary boycott, to the ex- 
tent that some persons might refrain 
from trading at all with a dealer who 
handled the products of a manufacturer 
declared to be unfair to labor, would not 
present a ground for relief. The aven- 
ues being open to labor to appeal to 
its friends and the public at large, and 
to present the facts from their point of 
view, the same avenues are open to the 
manufacturer to present his side of the 
controversy and the consuming public 
are entitled to these facts and to exercise 
their own judgment in the matter. These 
rights of the parties to the controversy, 
and of the public at large, come within 
the constitutional guaranty of free 
speech, and are not lightly to be sus- 
pended or ignored by the courts; for 
fundamentally they are of much more 
importance than is the protection of the 
particular manufacturer from the danger 
of injury to his business through abuse 
of the right. 

Business sometimes becomes obsessed 
with a highly exaggerated idea of its 
own importance as compared to labor 
or the public at large, and the courts 
frequently fall into the same error, and 
regard any interference with business as 
something to be immediately halted and 
crushed. In these regards the rights of 
labor and the public at large are too 
often overlooked or ignored. 

It cannot be questioned, or at least 
it should not be questioned, but that, 
since every person who produces any- 
thing for public consumption or use de- 
pends upon the public for patronage, he 
thereby makes his business so far a 
public business as to entitle the public 
to be informed as to whether or not he 
is deserving of its patronage, and this is 





5 Secord v. Schroeder Lumber Co. 160 Wis. 
1, 150 N. W. 971. 

6 Goldberg, B. & Co. v. Stablemen’s Union, 
149 Cal. 429, 117 Am. St. Rep. 145, 86 Pac. 
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particularly true as to that portion of the 
public whose interest is promoted by the 
success of labor in a meritorious indus- 
trial struggle. It is axiomatic that the 
consumer pays the bills, and hence he is 
also interested in the items entering into 
these bills. He is therefore entitled to 
be informed as to the compensation of 
the labor employed in the production of 
the articles he consumes, as to their con- 
dition, the amount paid them, their hours 
of labor, the conditions under which they 
work, and in general their treatment by 
the manufacturer who seeks his patron- 
age. For, as suggested, the consumer is 
pecuniarily interested in all these things. 

It is this principle which forms the 
basis as well as the justification for such 
laws as the workmen’s compensation and 
liability acts. In this view of the matter 
the reasoning of a late Wisconsin case is 
apt.° The court, in considering a ques- 
tion of damages for personal injuries, 
asserts the broad principle that the bur- 
den which naturally enters into the cost 
of products “in the end, must be, at the 
money measurement, liquidated by the 
consumers, the same as wages paid to 
employees and the use of capital which 
enable them to make their activity effi- 
cient. So the visible agency to repair the 
losses to those to whom the same first 
falls is but a mere conduit by means of 
which they finally reach their inevitable 
resting place and are absorbed into the 
products, and by so much enhance the 
legitimate selling price thereof. In re- 
ality it is the world of consumers which 
owes to the laborer and his dependents 
the duty of compensating him and them 
for his and their sacrifices.” 

Not only are the consumers interested 
in the production of the articles con- 
sumed, but the manufacturers themselves 
are also vitally interested in questions 
affecting the manufacture of articles in 
general, including articles in the manu- 
facture of which they are not engaged. 
The manufacturer who produces an ar- 
ticle under healthful conditions, and 
fairly shares the profits of his business 





806, 9 Ann. Cas. 1219, 8 L.R.A.(N.S.) 460; 
J. F. Parkinson Co. v. Building Trades Coun- 
cil, 154 Cal. 581, 98 Pac. 1027, 16 Ann. Cas. 
1165, 21 L.R.A. (N.S.) 550; Gray v. 7a 
Trades Council, 91 Minn. 183, 103 Am. St. 
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with his employees, depends of course 
upon the employees of other manufac- 
turers for the consumption of the ar- 
ticles he produces, and hence he is in- 
terested in having other manufacturers 
likewise do their duty by their employees 
thereby increasing the consuming power 
of the public. In the present age, so in- 
terdependent are all lines of activity that 
any person engaged in supplying the pub- 
lic necessarily opens the door of criticism 
as to the manner in which he conducts 
his business, and he is not entitled to 
have the avenues of information to the 
public closed on the ground that such 
disclosures will tend to injure his busi- 
ness. 

In recognition of these principles it 
may be asserted to be elementary that 
the members of a labor union may law- 


Rep. 477, 97 N. W. 663, 1118, 1 Ann. Cas. 
172, 63 L.R.A. 753; Bohn Mfg. Co. v. Hollis, 
54 Minn. 223, 40 Am. St. Rep. 319, 55 N. W. 
1119, 21 L.R.A. 337; Marx & H. Jeans Cloth- 
ing Co. v. Watson, 168 Mo. 144, 90 Am. St. 
Rep. 440, 67 S. W. 391, 56 L.R.A. 951; Na- 
tional Protective Asso. v. Cumming, 170 N. 
Y. 315, 88 Am. St. Rep. 648, 63 N. E. 369, 58 
L.R.A. 135; Butterick Pub. Co. v. Typograph- 
ical Union, 50 Misc. 1, 100 N. Y. Supp. 292; 
Sinsheimer v. United Garment Workers, 77 
Hun, 215, 28 N. Y. Supp. 321; Cohen v. United 
Garment Workers, 35 Misc. 748, 72 N. Y. 
Supp. 341; Foster v. Retail Clerks’ Interna- 
tional Protective Asso. 39 Misc. 48, 78 N. Y. 
Supp. 860; Richter Bros. v. Journeymen Tail- 
ors’ Union, 24 Ohio L. J. 189. 
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fully agree not to purchase the goods of 
a manufacturer deemed unfair to labor, 
and having this right, the union, as an 
organization representative of its mem- 
bers, has the right, without interference 
from the courts, to publish from time to 
time the names of persons deemed un- 
fair to labor, being liable of course in 
a proper action for the unlawful or im- 
proper exercise of this right. To up- 
hold this principle does not sanction the 
publication of matters tending to injure 
the business of the employer by threaten- 
ing those who deal with him with injury 
to their business by a general boycott or 
other penalty, except, of course, such in- 
jury as may naturally result to a dealer 
who handles a product which members of 
a labor union or the public at large may 
deem to be manufactured under improper 
conditions, or conditions unfair to labor. 
And the prosperity of manufacturing in- 
dustries in the jurisdictions where the 
constitutional guaranties of free speech 
are respected and sustained by the courts 
is a complete answer to the claim so 
often made as an excuse or ground for 
interference with this constitutional 
guaranty, that otherwise a valuable busi- 
ness will be destroyed. 
















































N ATTEMPT to 
justify the right 
of free speech in 
a democracy is 
like the effort to 
prove an axiom. 
In theory, the 
principle is uni- 
versally accepted 
among us; and the 
danger of its over- 
throw lies not in 
open and avowed hostility, but in subtle 
methods of devising distinctions and ex- 
ceptions, which end in the complete nega- 
tion of its vital essence. 

Our organic law is as plain as words 
can make it. In the first amendment to 
the Federal Constitution, we read : “Con- 
gress shall make no law . . . abridg- 
ing the freedom of speech or of the 
press.” The present Constitution of New 
York (art. I. § 8) declares: “Every citi- 
zen may freely speak, write, and publish 
his sentiments on all subjects, being re- 
sponsible for the abuse of that right; and 
no law shall be passed to restrain or 
abridge the liberty of speech or of the 
press.” If language means anything, it 
follows that no expression of opinion can 
in itself be an “abuse.” Elastic as the 
latter term may seem to be, its signifi- 
cance must be governed by the reasonable 
implications contained in its setting. The 
use of a right expressly guaranteed can- 
not be held to become an abuse, when- 
ever such use is offensive to some or 
even to the mass of the population. It 
would be an idle mockery to guarantee 
to the majority the right to voice its sen- 
timents. The possessors of power need 
no guaranty that their rights will be re- 
spected. Either the constitutional pro- 
vision is intended to protect the weak and 
unpopular in their right of self-expres- 
sion, or it is meaningless. 


Free Speech and Its Enemies 


BY JAMES F. MORTON, JR. 
Of the New York City Bar 
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If we seek to determine on a priori 
grounds the meaning of the term “abuse” 
in connection with the free expression of 
opinion, we must conclude that it relates 
not to the simple utterance of a senti- 
ment, but to the attempt, under guise of 
such utterance, to accomplish some spe- 
cifically unlawful purpose. Unless this 


element is present, in unmistakable form, - 


any interference with the speaker or 
writer, whether under the guise of that 
dangerously indefinite administrative 
principle known as the police power or 
that equally dubious criterion termed 
judicial discretion, is itself highly un- 
lawful and despotic; and any law per- 
mitting such interference is palpably 
unconstitutional. Incitement to riot, 
slander, or libel, obstruction of public 
highways, invasion of private property, 
disturbance of lawful assemblages, inter- 
ference with the performance of official 
functions, and similar offenses, may be 
reasonably held to constitute abuses, for 
which the culprit may not hope to escape 
responsibility by pretending that his sole 
purpose was to exercise the right of free 
speech. For these invasions of the rights 
of others or of the community, the due 
penalty may lawfully be exacted ; but the 
expression of a sentiment in itself, no 
matter how repellent to the opinions of 
an overwhelming majority of the com- 
munity, can under no circumstances jus- 
tify repression or punishment. Either 
this is true, or our Constitution is a mere 
“scrap of paper.” It has been asserted, 
whether truly or not, that a certain 
American officer in the Philippine Is- 
lands once prohibited the public reading 
of the Declaration of Independence, with 
the remark that it was “a damned incen- 
diary document.” There are those who 
would deal as summarily with our Consti- 
tution. “What is the Constitution be- 
tween friends?” were not the words of 
good citizenship. Yet it is in their spirit 
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that certain otherwise estimable mem- 
bers of the community seek to thrust 
aside constitutional law, in order to check 
the spread of ideas which they deem dan- 
gerous or immoral. In thus “doing evil 
that good may come of it,” they are 
dealing a deadly blow against the foun- 
dation of their own 
liberties and the 
stability of a demo- 
cratic government. 
The fear of free 
speech is identical 
with the ultra con- 
servative instinct 
of hostility to free- 
-dom and democ- 
racy in_ general. 
Every step toward 
liberty has been 
won against the 
loudest  outcries 
from those who 
feared that the 


adoption of a new 
idea would destroy 
the very founda- 


tions of society: 
and in every single 
instance the jere- 
miads have been 
proved unfounded. 
A few centuries 
ago,. scarcely a 
voice was raised in 
the civilized world 
in behalf of reli- 
gious liberty, as we understand it to-day. 
The bare suggestion of tolerating dis- 
sent from the established creed was met 
with horrified indignation. This attitude 
of mind, undoubtedly sincere and shared 
by noble and high-minded leaders of the 
thought of their day, persisted until a 
very recent epoch. It was maintained 
that law, morality, the family, and all 
else sacred and precious would perish, 
if heresy were not rigorously kept down. 
The establishment of a republican form 
of government on the ruins of hereditary 
monarchy met the same strenuous op- 
position and the same direful predictions 
of the awful consequences of trusting the 
people. The abolition of chattel slavery, 
the higher education of woman, and her 
admission into the professions, and each 
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other advance in the consistent applica- 
tion of fundamental democratic prin- 
ciples, were all condemned beforehand 
as certain to bring social chaos; and in 
not a single instance have the fears of 
the laudatores temporis acti been justi- 
fied. The fine sounding catchwords, “lib- 
erty not license,” 
“abuse of free 
speech” and _ the 
like, admirably 
adapted to conceal 
a paucity of 
thought and of real 
argument, are 
merely the empty 
echoes of a reac- 
tionary past. 
When submitted to 
the acid test of 
close analysis, they 
dissolve into the 
thinnest of air. 
Many of the at- 
tempted limitations 
of free speech rest 
on a total miscon- 
ception of democ- 
racy. It is a com- 
mon fallacy to look 
on majority rule as 
an end in itself, in- 
stead of the means 
to an end, a mere 
expedient to ap- 
proximate popular 
control of popular 
concerns as fully as possible. Democ- 
racy itself, however, is something much 
broader, and rests on a full grasp of 
the right of human beings to rule them- 
selves,—the individual te rule his pri- 
vate concerns, and the group, family, 
ward, school district, city, county, state, 
or nation to manage its own collective 
affairs. Public control of private rights 
is as undemocratic and vicious as private 
control of public rights. A majority 
trampling on the conscience of the in- 
dividual is no less guilty of a crime 
against justice than a King or Emperor 
who oppresses the people as a whole. 
Mob spirit wrought into the form of law 
has no more excuse for existence than 
if expressed in opposition to law. If 
“public sentiment” could warrant the 











suppression of the circulation of unpopu- 
lar or even abhorred opinions, there 
could be no chance for progress, nor 
would the liberty of any individual be 
safe. He who stood with the majority 
on one issue, and rejoiced in helping 
to put down the dissenting minority, 
might himself on the following day fall 
a victim to the principle of majority 
tyranny which he had helped to invoke. 
Majorities are not infallible; and among 
the mass of dissenting views, no one 
and no group, however large, among us, 
is able to prophesy with unerring cer- 
tainty which will prove ephemeral, and 
which will be found by a later and wiser 
generation to represent a larger truth 
than the prevailing opinion of to-day. 
Majority rule is simply the right of the 
majority to decide moot questions relat- 
ing to matters legitimately collective in 
their scope. It is not an unlimited right 
to exercise an arbitrary and autocratic 
control over the rights of individuals. 
Should the mass of the people take a 
whimsical dislike to persons born with 
red hair, and enact legislation requiring 
the pl@nging of all such persons into 
boiling oil, I apprehend that no accepted 
theory of majority rule would sanction 
the act. The lives, liberties, and prop- 
erty of the individual are subject to 
control by the force majeure of the 
community only where their independent 
control by the individual comes into 
direct and unmistakable conflict with col- 
lective rights and interests,—not simply 
with preferences and prejudices. 

On the foregoing principles, nothing 
can be more distinctly an individual func- 
tion than the expression of private 
thought. It may irritate the private sen- 
sibilities of one or a million individuals ; 
but it in no way affects any collective in- 
terest. Even on the basis of unlimited 
majority rule, the majority can act only 
as moved by its opinions; and its opin- 
ions can be formed only by using the 
material furnished it by all who have 
views to express. If any single opin- 
ion is suppressed, the majority is de- 
prived of the right to know all sides, and 
to judge accordingly. No censor or body 
of censors assuming to represent the ma- 
jority can know whether that majority 
might not change its mind if allowed to 
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hear all persons seeking expression on a 
given subject. The only test is by actu- 
ally permitting all views to be heard. If 
the majority is unconvinced, it will con- 
duct its action along former lines; if 
convinced, it will proceed in accordance 
with the new ideas. If we are to trust 
the people in a democracy, we must be 
assured that the wiser choice will ulti- 
mately be made, and that freedom of 
discussion will contribute most affective- 
ly to that result. Any idea so inherently 
and self-evidently vicious or vile as to 
tempt the better thinking element to sup- 
press its expression by force will stand 
not the slightest chance of acceptance in 
a community where it is perpetually 
brought face to face with its obviously 
nobler antithesis. The weak and sus- 
ceptible are to be protected by counter 
suggestion rather than by a forced 
repression. No censorship has ever 
achieved its end without mingling a vast 
amount of evil with the apparent good 
it has accomplished. So far from pro- 
ducing cleanness of mind, it creates a 
morbid curiosity, a prurient questioning 
about the thing suppressed; and the last 
state of imperiled innocence is rendered 
worse than its first by the artificial state 
of unwholesome ignorance which is made 
a substitute for strength of character and 
power to resist undesirable influences. 

The invasions of free speech in this 
country, contrary to sound ethics, in- 
telligent psychology, scientific sociology, 
and constitutional principles, are far 
more numerous than the average indi- 
vidual dreams; and no greater reform is 
needed to-day than that of calling a halt 
to the process. For each one, its own 
feeble excuse is given; but all alike rest 
on distrust of the people, and on the the- 
ory that unpopular expression is an 
abuse, and not a right. 

The war on “obscene” literature may 
be taken as typical, the more so that here 
the enemies of free speech are en- 
trenched, in their strongest position. Al- 
though an open or secret amusement in 
the pornographic, at least in some of its 
more clever and artistic forms, is wide- 
spread even among persons of unim- 
peachable character, nobody ventures to 
express public approval of it, or to 
recommend its unimpeded circulation 
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among school children. On this well- 
nigh universal feeling of the unwhole- 
someness of an over-emphasis on the 
physical aspects of sex as isolated from 
its serious biological functions, the ad- 
vocates of a censorship have built a sup- 
erstructure of repressive laws which have 
made this country a laughing stock 
throughout the world, and which have 
done immeasurably more harm than 
good. No line has been recognized be- 
tween pornography and prudery, in 
speech, writing, art, or action. The wife 
of a state senator recently went into a 
fit of hysterical horror at the sight of the 
temporary nudity of a baby on a public 
beach. At seashore resorts in New York 
and New Jersey, men are required to 
wear suits in two pieces and women to 
wear stockings and swathe themselves 
like mummies. As few will or can learn 
to swim under such conditions, the pro- 
portion of swimmers becomes small in 
each community; and lives are continu- 
ally lost by drowning, which would have 
been saved had a decent and wholesome 
condition of sentiment prevailed. Plays 


exposing villainous conditions in our 
communities have been suppressed in 
New York and other cities, while the 
conditions themselves have been suffered 


to continue. A western editor was sent 
to the Federal penitentiary for exposing 
the injustice of the laws permitting a 
husband to commit rape on his wife un- 
der conditions ruinous to her health and 
threatening her very life; but the laws 
remained untouched. 

A statute defining and prohibiting dis- 
tinctively pornographic writings and 
graphic productions would not be diffi- 
cult to frame ; but under the guise of sup- 
pressing “obscene” literature, what is 
actually done is to render even the most 
chaste artistic representation of the hu- 
man body amenable to prosecution, and 
to check the circulation of serious and 
profitable consideration of vital reforms 
with relation to sex, as well as to impede 
the work of medical science and sex hy- 
giene. A specific monstrosity in exist- 
ing statutes is the prohibition of furnish- 
ing information with reference to the 
prevention of conception, which is gro- 
tesquely linked with abortion by the 
ignorance or stupidity of the framers of 
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such legislative measures. The making 
of the impartation of specific knowledge 
on any subject a crime is a gross anomaly 
in legislation, entirely apart from the 
other well-grounded objections to the 
law, and is in itself of dubious constitu- 
tionality. 

The slow growth of a sense of re- 
ligious freedom may be seen from the 
fact that blasphemy laws continued to 
deface many of our statute books until a 
comparatively recent date, and have 
probably left some traces behind even 
to-day in one or two of the more back- 
ward southern states. A recrudescence 
of the spirit which prompted them is seen 
in the wholly indefensible New York law 
forbidding the representation on the stage 
of any character whom any religion con- 
ceives of as divine, and its equally out- 
rageous mate in Pennsylvania prescrib- 
ing penalties for any stage production 
which excited bigotry could find to be 
“sacrilegious.” 

The so-called anti-Anarchist laws, the 
product of a transiently inflamed state 
of the public mind, as the result of the 
assassination of a President of the Unit- 
ed States by a half-witted foreign youth, 
who turned out eventually not to be an 
Anarchist at all, sprang from the desire 
to save the state from sedition. So far 
as they are not dead letters, their ef- 
fect has been quite the contrary. Like 
the silly “flag protection” laws enacted 
by hysterical patriots, they deal wholly 
with symptoms, and leave the disease to 
grow worse by mishandiing. Loyalty 
to the spirit of America is not to be gen- 
erated, stimulated, or protected by these 
crude, slapstick methods; and only the 
coarsest ignorance of psychology could 
make these legislative abortions possible. 
The state of Washington has gone farth- 
est, and covered itself with lasting dis- 
honor, by the enactment of a law making 
criminal any language calculated to bring 
the law into disrepute. As construed by 
its courts in a recent case, it would make 
a criminal of any person venturing to 
propose the amendment or repeal of any 
law whatever. The case in question con- 
victed an editor for warning certain per- 
sons guilty of malice in invoking a certain 
law to injure their personal enemies that 
they would be subject to ostracism in the 
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community until they showed a different 
spirit. The editor spent several months 
in jail; and the preposterous law under 
which he was convicted remains on the 
statute book. 

Another phase of current invasion of 
free speech is seen in the gradual and 
insidious extension of the doctrine of 
“constructive contempt.” The necessity 
of orderly judicial procedure requires 
that a judge be empowered to deal in a 
summery manner with obstructers of 
justice. This reasonable power is now 
being stretched in various jurisdiction to 
the point of investing the person of the 
judge with a sacrosanct character, and 
rendering him immune to censure out- 
side the court room. His dignity is 
placed above that of the President of the 
United States and all other public offi- 
cials, who may be freely critized by any 
citizen, within the limits prescribed by 
the general slander and libel laws; and 
he is made, in a case which directly con- 
cerns himself, complaining witness, pros- 
ecuting attorney, judge, jury, and execu- 
tioner, all in one. The peril to personal 
freedom in such a state of affairs needs 
no comment. 

At the time of writing, the newspapers 
are reporting the lawless conduct of the 
officials of Paterson, N. J., who have es- 


tablished a blacklist of individual per- 
sons, and arrogate to themselves the right 
to say who shall and who shall not take 
part in a public meeting. They have 
blotted out the constitutional principle of 
freedom of assemblage. “You have the 
right to speak, but we have the power 
to stop you,” are the words attributed 
to the chief of police, who, if actually 
guilty as thus charged, should be at once 
removed on charges of gross official mis- 
conduct. 

A volume could be written with profit 
on each of the matters cursorily touched 
on herein. The limit of space has al- 
lowed but a bare mention of some of the 
typical phases assumed by current as- 
saults on the principle of free speech. 
It is the part not merely of radicalism, 
but of the truest conservatism, to sup- 
port with all energy a return to sound 
constitutional and democratic principles, 
and to strive for the recognition of the 
full right of free expression to the humb- 
lest individual exponent of the most un- 
popular views, as the surest safeguard 
of social stability and of our most justly 
prized American institutions. 
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The Torch of Civilization. 


In the history of civilization first one nation arises and becomes the 
torch bearer, and then another takes the torch as it becomes stronger, the 
stronger always pushing the weaker aside and becoming in its turn the leader. 
Each nation that has borne the torch of civilization has followed some path 
peculiarly its own. Egyptian, Syrian, Persian, Greek, Roman, Frank, all had 
their ideal of power,—order and progress directed under supreme authority, 
maintained by armed organization. We Anglo-Saxons bear the torch of 
civilization because we possess the principles of civil liberty, and we have 
the character, or should have the character, which our fathers have transmitted 
to us, with which to uphold it. If we have not, then be sure that with the 
certainty of a law of nature some nation,—it may be one or it may be another, 
—already knocking at our doors, will push us from the way, and take the 
torch and bear it onward, and we shall go down.—Thomas Nelson Page. 





What is Liberty of the Press 


BY LENN J. OARE 
Of the South Bend (Indiana) Sar 


IBERTY of the 

press is recog- 

nized in every en- 

lightened country 

as necessary to 

the existence and 

continuance of 

civil liberty. His- 

torically speaking, 

liberty of the press 

as we now know it 

is of very recent 

origin ; but nevertheless free government 

and free institutions have sprung into 

existence, and developed only as a con- 

comitant of a free press. Our fore- 

fathers, fearing that the enumeration of 

certain rights in the Federal Constitution 

might be construed as denying others re- 

tained by them, refused to ratify the 

Constitution except on condition that 

it be supplemented by a Bill of Rights, 

guarantying them certain privileges 

which could not be denied them by the 

Federal government. This Bill of Rights 

was added to the Constitution as the first 

ten amendments. The very first of these 

amendments provides that Congress shall 

make no law abridging the freedom of 
speech or the press. 

3efore proceeding to define “liberty 

of the press,” it might be well to inquire 

into the meaning of simply “liberty.” 

Montesquieu said: “Liberty does not 

consist in doing what one pleases ; 


1 Northern Securities Co. v. United States, 


193 U. S. 197, 48 L. ed. 679, 24 Sup. Ct. 
Rep. 436; Butchers’ Union S. H. & L. S. L. 
Co. v. Crescent Cty LS. LS. HH: Ce. 111 
U. S. 758, 28 L. ed. 591, 4 Sup. Ct. Rep. 
652; Ruhstrat v. People, 185 Ill. 133, 76 Am. 
St. Rep. 30, 57 N. E. 41, 12 Am. Crim. Rep. 
453, 49 L.R.A. 181; People ex rel. Tyroler v. 
Warden, 157 N. Y. 116, 68 Am. St. Rep. 763, 
51 N. E. 1006, 43 L.R.A. 264. 

21 Bl. Com. 125; Butchers’ Union S. H. & 
L. S.. 1. Ge. -¥. Crescent City L. 5S. £2&S:; B. 
Co. 111 U. S. 746, 28 L. ed. 585, 4 Sup. Ct. 
Rep. 652. 


liberty can only consist in being able to 
do what one ought to do.” Liberty does 
not consist in freedom from physical 
restraint merely, but exists only where 
every individual has the power to pursue 
his own happiness, subject only to such 
restraints as are necessary for the com- 
mon welfare.? 

In any definition of liberty we must 
recognize the element of restraint,—such 
restraint of natural liberty as to be ex- 
pedient to the general advantage of 
society.? 

Then what is “liberty of the press?” 
Does it mean the unbridled liberty of 
writing or printing anything however 
scurrilous and defamatory it might be? 
Certainly not; liberty of the press, like 
civil liberty generally, is a privilege that 
must be exercised with a due regard to 
the rights and privileges of the other 
members of society. Most Constitutions 
expressly provide that persons exercising 
the freedom of the press shall be respon- 
sible for its abuse. Even in the absence 
of such constitutional provision, it is 
held that there is some limitation to this 
freedom, fixed by common-law principles 
and statutory declarations of the police 
power.’ 

For example, regulations against trans- 
porting printed matter in the mail can- 
not be enforced so as to interfere with 
this freedom,* but excluding mail matter 
injurious to the public morals is not an 


8 People v. Most, 171 N. Y. 423, 64 N. E. 
175, 58 L.R.A. 509; Warren v. United States, 
106 C. C. A. 156, 183 Fed. 718, 33 L.R.A. 
(N.S.) 800; Pavesich v. New England L. Ins. 
Co. 122 Ga. 190, 106 Am. St. Rep. 104, 50 S. 
E. 68, 2 Ann. Cas. 561, 69 L.R.A. 101; Re 
Thatcher, 80 Ohio St. 492, 89 N. E. 39; Gomp- 
ers v. Buck’s Stove & Range Co. 221 U. S. 
418, 55 L. ed. 797, 31 Sup. Ct. Rep. 492, 34 
L.R.A.(N.S.) 874. 


4Ex parte Jackson, 96 U. S. 727, 24 L. 
ed. 877. 
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infringement.’ Nor is a tax on the busi- 
ness of publishing or selling newspapers 
invalid as abridging the liberty of the 
press.® 

This guaranty of a free press has never 
been construed. as interfering with libel 
laws and statutes punishing libel and 
slander.” 

This constitutional guaranty does not 
profess to create a new privilege, but 
merely to preserve a right recognized as 
already existing in the people. But 
strange to say the common law was not 
very solicitous of the liberty of the press. 
Censorship of the press in all its severity 
existed until after the Revolution of 
1688, and long after this date the press 
was not free to comment upon matters 
pertaining to the government. Parlia- 
ment sat with closed doors, and publica- 
tion of its debates was forbidden. In 
the colonies books were censored, the 
publication of the acts of the colonial 
legislatures was forbidden, and books 
were publicly burned. Governor Berke- 
ley, of Virginia, as late as 1671, refused 
to permit a priting press in the colony, 
believing that the press would make the 
people too censorious of their superiors, 
and to be “breeders of disobedience, 
heresy, and sects.” “The art of print- 
ing,” says Cooley, “in the hands of pri- 
vate persons, has, until within a compar- 
atively recent period, been regarded 
rather as an instrument of mischief which 
required the restraining hand of govern- 
ment, than as a power for good, to be 
fostered and encouraged.” ® 


5 United States v. Journal Co. 197 Fed. 415; 
Re Rapier, 143 U. S. 110, 36 L. ed. 93, 12 Sup. 
Ct. Rep. 374; Horner v. United States, 143 
U. S. 207, 36 L. ed. 126, 12 Sup. Ct. Rep. 407. 

6 Preston v. Finley, 72 Fed. 850; Norfolk 
v. Norfolk Landmark Pub. Co. 95 Va. 564, 
28 S. — State v. Bair, 92 Iowa, 28, & 


N. W. , 

7Com. v. Blanding, 3 Pick. 304, 15 Am. 
Dec. 214. 

8 Const. Lim. 6th ed. 513. 

9 Rex v. St. Asaph, 3 T. .R. 428, note, per 
Lord Mansfield; Root v. King, 7 Cow. 628; 
Com. v. Blanding, 3 Pick. 313, 15 Am. Dec. 
214; Hallam, Const. Hist. of England, chap. 
15, 4 Bl. Com. 151. 

10 Negley v. Farrow, 60 Md. 176, 45 Am. 
Rep. 715; Belknap v. Ball, 83 Mich. 584, 21 
Am. St. Rep. 622, 47 N. W. 674, 11 L.R.A. 72. 

11 Cooley, Const. Lim. 6th ed. 578. 
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Liberty of the press has been defined 
as simply the abolition of censorship, the 
right to print without any previous li- 
cense, subject to the consequences of the 
law.® It has also been defined as'a more 
extensive ad improved use f the liberty 
of speech which prevailed Uefore print- 
ing became general, and as the right be- 
longing to everyone, whether the con- 
ductor of a newspaper or not, to publish 
whatever he pleases without the license, 
interference, or control of the govern- 
meut, the publisher being responsible for 
the abuse of the privilege.” 

Liberty of the press must mean more 
than. the mere abolition of censorship. It 
is spoken of in our Constitutions in con- 
nection with liberty of speech. Again, as 
is pointed out by Judge Cooley, “the lib- 
erty of the press might be rendered a 
mockery and delusion, and the phrase it- 
self a by-word, if, while every man was 
at liberty to publish what he pleased, the 
public authorities might nevertheless pun- 
ish him for harmless publications.” 

Freedom of the press means, in fact, 
the right to bring the government of the 
people before the public bar of justice. 
In this manner it safeguards the free 
government which we enjoy. The press 
must be free to discuss affairs of 
government. It must also be free to dis- 
cuss public officials and candidates, their 
actions, character, and motives. This 
privilege must be exercised in order that 
the government and the people can be in- 
formed as to their true relations. The 
liberty of the press must mean the right 
to publish with impunity all matters af- 
fecting the government, public activities, 
and public men, and to be protected in so 
doing except when such publication be- 
comes a public offense by reason of its 
blasphemy, obscenity, or scandalous char- 
acter, or, when it arises from malice and 
prostitutes the privilege itself, at the 
same time either fomeénting rebellion and 
lawlessness, or injuriously affecting the 
reputation or financial interests of indi- 
viduals." 


(Etter, ; 





Words Adjudged not to be 


Slanderous 


By WILLIAM W. BREWTON 
Of the Georgia Bar 


HE distinction 
between expres- 
sions which are 
slanderous in the 
broad sense, un- 
derstood in the 
light of general 
derogation and 
imputation, and 
expressions which 
are technically, le- 
gally slanderous, 


has been so imperfectly understood that 
many suits for slander have been filed 
when there really was no cause of action. 
It will not be adjudged that a person 


has been slandered when merely impu- 
tations of the most general nature have 
been made, and when what has been 
said cannot be construed as having af- 
fected the plaintiff's reputation, social 
position, or business affairs, unless spe- 
cial (that is to say, specific, pecuniary) 
damages are proved. A person is sup- 
posed to have the privilege of free speech, 
and the right to say what he chooses, 
so long as he keeps well within the gen- 
eral limits mentioned. 

There is a stricter notice given written 
charges, also, than spoken imputations; 
the general rule being that every charge 
which will sustain suit for slander when 
words are merely spoken will sustain 
suit for libel when they are written or 
printed and published, while all charges 
actionable per se as libel are not neces- 
sarily actionable per se (that is to say, 
without proof of special damages) when 
merely spoken.! 


1 Watson v. Trask, 6 Ohio, 531, 27 Am. Dec. 
271; Obaugh v. Finn, 4 Ark. 110, 37 Am. 
Dec. 773. 


2 People v. Jerome, 1 Mich. 142. 
3 Foster v. Boue, 38 Ill. App. 613. 


To charge one with having committed 
an act not punishable in law, though 
against prevailing public opinion, is not 
slanderous,—as the charge, for instance, 
that one avails himself of legal techni- 
calities to avoid paying his debts.* 

Written or spoken abuse must be 
proved to have caused special and as- 
certained damages before it is actionable, 
unless the charge is degrading or pro- 
nouncedly against character. For in- 
stance, charges of falsehood, direct and 
written, are libelous per se, though a 
written charge imputing mistaken judg- 
ment, or that the person charged is, under 
certain given circumstances, likely to lie, 
would not be so.3 It has been held not 
libelous per se to charge one with not 
being able to pay his debts or a particu- 
lar debt by publishing same.* 

Slanderous words, or oral defamation, 
has greater latitude than charges techni- 
cally libelous. Much may be said which 
cannot be written. Slander (in the legal 
sense) is usually not actionable per se, 
though contempt and perhaps ridicule be 
caused the person against whom the 
words were uttered, unless the accusation 
falsely involve crime, moral turpitude, 
disease, trade, business, profession, or 
other relation of similar importance. To 
orally charge one with wife whipping, 
forgery of a receipt, having burned a will, 
having taken something some person 
has missed, petty deeds of rascality, 
being addicted to use of drugs, with hav- 
ing spoken disrespectfully of another, is 
not to be guilty of slander.5 It was held 
in an English case that to express a sus- 


#McDermott v. Union Credit Co. 76 Minn. 
84, 78 N. W. 967, 79 N. W. 673; Windisch- 
Muhlhauser Brewing Co. v. Bacon, 21 Ky. 
L. Rep. 928, 53 S. W. 520. 

5 Birch v. Benton, 26 Mo. 153; Krup v. 
Corley, 95 Mo. App. 650, 69 S. W. 609; O’Han- 
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picion that one has committed some act 
is not slanderous per se.6 An Arkansas 
case has decided that to declare that one’s 
reputation for truth and veracity is bad, 
and that the speaker would not believe the 
person charged on oath, is not slander- 
ous in itself. It has been held in Georgia, 
New York, Louisiana, and other states 
that such terms as rogue, rascal, or vil- 
lian are not in themselves actionable as 
slander.” And it was held in New York 
that it was not slander when a deroga- 
tory epithet was applied to a magistrate, 
where the words did not refer to him 
in his official capacity, a ruling somewhat 
against what one would expect under the 
common-law doctrines of slandering mag- 
istrates. It was held in Vermont that 
oral charges of illegitimacy are not per 
se actionable for damages as slander; 
and in New York that to charge oue’s 
wife with not being virtuous, orally, is 
not in itself slander.® 

It is interesting to call to mind, of 
course, that charges generally slander- 
ous in one locality are not necessarily 
so in another; and therefore that it is 
reasonable to suppose the law of different 
localities will decide differently on the 
question. For instance, the author is 
pleased to note that courts in South Caro- 
lina and Louisiana held it to be slan- 
derous in law; that is to say, per se; 
to call a white person a negro or mulat- 
to.2 On the other hand, it was not so 
held to be in a case in Ohio,’ general 
constitutional social antipathy not being 
so marked in the latter place. So far as 
the law of libel and slander is concerned, 
it will always be more or less determined 
by social feelings and tendencies, for the 
question it governs is one of a peculiarly 
social, personal nature; and it will never 
lon v. Myers, 10 Rich. L. 128; Wyant v. 
Smith, 5 Blackf. 293; Sturgenegger v. Tay- 
lor, 2 Brev. 480; King v. Sassaman, — Tex. 


Civ. App. —, 54 S. W. 304; Knight v. Black- 
ford, 3 Mackey, 177, 51 Am. Rep. 772. 

6 Holt ii Scholefield, 3 Revised Rep. 318, 
6 T. & 

thea Vv. "Johnson, 21 Ga. 399; Artieta v. 
Artieta, 15 La. Ann. 48; Oakley v. Farring- 
ton, 1 Johns. Cas. 129, 1 Am. a 107. 

8 Flatow v. Von Bremsen, 11 N. Y. Supp. 
680. 


®8Spotorno v. Fourichon, 40 La. Ann. 423, 


4 So. 71; Atkinson v. Hartley, 1 M’Cord, L. 
203; Eden v. Legare, 1 Bay, 171. 
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be subject to quite the same legal meas- 
ures as are adaptable to questions of 
money and business. It is safe to assert 
that such rulings in these several states 
will be repeated every time similar cases 
occur. 

It is well established that to orally 
charge one with having. been guilty of 
a misdemeanor is not, in itself, ground 
for a suit for slander, unless the offense 
charged be indictable and involve moral 
turpitude. To be actionable per se the 
offense must be indictable and punish- 
able, or at least punishable, at common 
law or under some statute." Also to 
charge a person with an offense against 
local or military laws only would not be 
actionable in itself.'* 

Among privileged spoken words are 
words of testimony by witnesses in court, 
which, though defamatory or even false, 
will not be actionable as slanderous so 
long as the words are pertinent to the 
questions asked.4® Such statements have 
been held not to be legally slanderous 
even if they are not pertinent and rele- 
vant, if the witness believed them to be 
so nevertheless.* Other words classed 
as privileged are the arguments and state- 
ments of counsel in the trial of cases. 
In England it seems that an advocate 
is not responsible for defamatory words 
used during a trial or court inquiry, 
though such words are maliciously ut- 
tered and without justification, and 
though irrelevant to the nature of the 
investigation.’ And in Canada it has 
been held that an advocate is not liable 
for damages, if the words charged to be 
injurious are not foreign to the case. In 
the United States the statements of coun- 
sel have been restricted more to that 
which is pertinent and relevant to the 

10 Barret v. Jarvis, 1 Ohio, 84, note. 

11 Young v. Miller, 3 Hill, 21; Stitzell v. 
Reynolds, 67 Pa. 54, 5 Am. Rep. 396; Leitz 


v. ae 16 Pa. Super. Ct. 276; Redway 
v. Gray, 31 Vt. 292. 


12 Pollard v. Lyon, 91 U. S. 225, 23 L. ed. 
308. 





13 Cooley v. Golyen, 109 Tenn. 1, 97 Am. 
St. Rep. 823, 70 S. W. 607, 60 L.R.A. 139; 
Cooper v. Phipps, 22 L.R.A. 837. 


14 White v. Carroll, 42 N. Y. 161, 1 Am. 


Rep. 503. 


15 Astley v. Younge, 2 Burr. 807, 2 Ld. 


Kenyon, 536; Pedley v. Morris, 61 L. 


Fo O 
= N. S. 21, 65 L. T. N. S. 526, 40 Week. Rep. 
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case, considerable latitude, however, hav- 
ing been allowed in many instances." 
In the United States it is very general 
that advantage of legal position cannot be 
taken for the purpose of venting private 
wrong, especially when the slanderous 
words are impertinent to the case under 
investigation. Judges, and public offi- 
cers, of course, have'a latitude not en- 
joyed by private persons, by virtue of 
the nature of their position before the 
law,—their statements in the course of 
their official capacity necessarily being 
often sensational in view of the neces- 
sity upon them of speaking and writing 
of the facts and revelations pertinent to 
their legal investigations. Latitude has 
also been allowed superiors in regard to 
reports about and words concerning per- 
sons under them,—as, for instance, the 
report of a school superintendent to the 
authorities concerning the character of 
a teacher under him. He incurs no lia- 
bility for slander in doing so, nor is it 
libelous in case such report is written.!” 

It has been held, and the author con- 
siders very properly so, that where slan- 
derous epithets have been mutually 
passed, there is no actionable offense 
given by either party, inasmuch as, in 
such a case, it is considered that no in- 
jurious effect upon reputation or person- 
al standing is likely to be caused by any 
epithet applied by one person to another, 
when, at the same time, the latter is 
answering them in a similar manner.” 
Such epithets are supposed not to really 


16 Stewart v. i 83 Ky. 375; Youmans 
v. Smith, 153 N. 214, 47 tN. E. 265. Com- 
pare also = cong ‘News Pub. Co. v. Med- 
lock, 123 Ga. 714, 51 S. E. 756, 3 L.R.A.(N.S.) 
1139, where held that attorney’s statements 

‘are privileged only when not malicious. 
17Tanner v. Stevenson, 30 L.R.A.(N.S.) 
200; Jozsa v. Moroney, 27 L.R.A.(N.S.) 1044. 
oldberg v. Dobberton, 46 La. Ann. 1303, 
16 So. 192, 28 L.R.A. 721. 

19See above cited Artieta v. Artieta, 15 
La. Ann. 48. 

20 See also Young v. Bridges, 34 La. Ann. 
4 ; and Goldberg v. Dobbertine, 28 L.R.A. 
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carry in themselves the imputations (as, 
for instance, the commission of some 
crime or vile act) which their literal 
sense conveys.® Such an epithet as 
“thieving pup and villain” was held in 
Louisiana not to be slanderous in law, 
where there was proved mutual vitupera- 
tion. Where there is mutual vitupera- 
tion, any supposed damages may be said 
to have been set off. The rule has been 
also that where there are vituperative 
words passed by two or more parties at 
the same time, as in a quarrel or personal 
disagreement, what is said of either per- 
son cannot be supposed to injure repu- 
tation, or otherwise injure, inasmuch as 
no serious attention is ever given by the 
public to charges at such a time. The ir- 
responsible nature of such words, be- 
cause of excitement and passion. makes 
them of little weight in the opinions of 
persons hearing them, and they are there- 
fore little capable of working more than 
easily reparable harm, and in law are 
not usually held to be slanderous. 

It may be said that most actions for 
defamation are for libel, and not slander. 
The latter term may be included in the 
complaint, but most actions arising un- 
der this part of the law are based upon 
some written or printed matter. Def- 
amation is then more easily proved, the 
written or printed matter being evidence. 
Where one must depend on simply what 
someone has spoken, for a case of def- 
amation, the proof is hard to satisfac- 
torily adduce, and it is for this reason 
that more cases for slander than for libel 
are lost in court—taking notice, of 
course, of the ratio in which they arise. 
It is a highly interesting subject in law, 
however, and one that admits of much 
originality in brief making and argument 
in court. 
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The Evolution of Punishment 
for Crime 


By EDWIN M. ABBOTT, LL. B. 


Chairman Pennsylvania State Commission on Revision and Amendment of Penal Laws and 
Secretary of American Institute of Criminal Law and Criminology 


HE mutations of 
time have left no 
more indelible im- 
pression on the 
events of history 
than the methods 
employed in sen- 
tencing prisoners 
for crime. From 
ancient days when 
“an eye for an eye” 
was the criterion, 
down through the Middle Ages of 
groundless accusation, spiteful political 
elimination, and drastic class servility, the 
modern evolution can be considered 
miraculous with such a foundation and 
heritage. 

Religion was greatly responsible for 
the stupendous errors in the treatment of 
convicts of the Dark Ages. To-day, it 
is the leaven in the whole loaf, and is 
responsible for the awakening of the 
public to the fart that convicts are hu- 
man, often requiring a physician’s treat- 
ment rather than a jailer’s discipline. 

To clarify the well of public opinion 
has been the aim of the modern penol- 
ogist. To continually lop off branches 
has never saved a tree from the plague 
of scale. So, brutal, solitary punishment 
has been found to be*a failure in abat- 
ing crime. 

The heart of a human fiend may not 
pulsate to any marked degree, but a soul 
stethoscope will ofttimes reveal a con- 
dition which, if ministered unto, instead 
of driven, will change the maddened bull 
into a docile farm-yard necessity. 

In the days of Blackstone, we read of 
the “blackness of crime.” He says: “It 
is a melancholy truth, that among the 


variety of actions which men are daily 
liable to commit, no less than a hundred 
and sixty have been declared by act of 
Parliament to be felonies without bene- 
fit of clergy, or, in other words, to be 
worthy of instant death. So dreadful a 
list, instead of diminishing, increases the 
number of offenders.” 

Whether the commentators included, 
with transgressors of scandalous laws 
of state, punishment for the minions of 
the law who committed scandal in the 
name of the state, is difficult to compre- 
hend. In most instances, however, death 
was the only penalty. In others, the sub- 
stitute was far worse, and usually ter- 
minated similarly. 

Sir Matthew Hale justified the death 
penalty thus: “When offenses grow 
enormous, frequent, and dangerous to 
a Kingdom or state, destructive or highly 
pernicious to civil societies, and to the 
great insecurity and danger of the King- 
dom or its inhabitants, severe punish- 
ment, and even death itself, is necessary 
to be annexed to laws in many cases by 
the prudence of lawgivers.” 

Petty offenses, to-day considered civil 
wrongs, were ranked with murder and 
treason, and carried the same penalty. 

Trespassing on the private estates of 
the nobility was lese majeste of unpar- 
donable degree. Sheep stealing, coun- 
terfeiting, ledgerdemain, poaching, lar- 
ceny of goods above the value of 12 
pence, to be a gypsy, or be seen with one 
for one month’s time, were all crimes 
meriting hanging. The murderer, smug- 
gler, robber, burglar, raper, pirate, or 
conspirator against the government were 
no graver criminals than the destroyer 
of a retaining wall along some stream 
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owned by some mighty lord, or the pur- 
loiner of a few necessary fish from the 
selfsame rivulet, necessary for the family 
need. 

Other crimes subject to the death pen- 
alty were the cutting down of a cherry 
tree in an orchard; maladministration of 
officers in public trust or employment; 
intimacy with the King’s wife, daughter, 
or heir’s wife (even with their consent) ; 
obstructing the execution of lawful proc- 
ess ; officers allowing prisoners to escape; 
receiving stolen goods; breaking the 
mound of a fish pond whereby the fish 
shall escape; stealing the King’s armor, 
stores, or victuals to the-value of 20 shil- 
lings; apostacy and heresy; desertion 
from army or navy; mutiny; perjury and 
subornation of perjury; judges accept- 
ing bribes; riot; sending of threatening 
letters; destroying any lock, sluice, or 
flood gate on a navigable river; pulling 
down of a turnpike gate or fence, toll 
house, or weighing engine thereunto be- 
longing; unlawful assemblies of twelve 
persons or more; smuggling; fraudulent 
bankruptcy or concealing of assets ; mas- 
ters of ships concealing fact of plague on 
board or disobeying quarantine laws; es- 
caping from places of quarantine; mak- 
ing false entries in the marriage register 
or altering or counterfeiting a marriage 
record or license; idling by soldiers or 
marines to the abuse of their honorable 
profession ; mayhem; shooting at any per- 
son in any dwelling house or other place 
even if no evil consequence ensues ; forci- 
ble abduction and marriage or stealing an 
heiress; hunting, wounding, killing, or 
stealing any deer, robbing a warren or 
stealing fish from a river or pond when 
armed or disguised or within the King’s 
forests or chases inclosed; picking pock- 
ets; levying blackmail; destroying a ship 
or stealing her pumps; cutting down 
trees planted in an avenue, garden, or- 
chard, or plantation for ornament, 
shelter, or profit; cutting hop-binds or 
setting fire to a coal mine or pit. 

On the Isle of Man, to steal a horse or 
ox was not a felony, and light punish- 
ment ensued, but to steal a pig or a 
fowl, which could be concealed, brought 
instant death. 

In Sweden, bigamy and polygamy were 
punishable by death. 
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Then came the day of banishment and 
exile. Penal colonies in distant lands 
were founded by those escapiag the 
hangman’s noose. Others less fortunate 
died on the worst relic of barbarism, the 
prison ship. These foul, fetid, putrid 
hells, where human was brute, and the 
furies swayed, are still a memory of liv- 
ing men. 

This was the 
dawn. 

These cruel and unusual punishments 
have mostly passed with the last cen- 
tury. A few relics still survive. Lynch 
law, carried into execution oftentimes 
for trivial offenses, and upon insufficient 
evidence, remains to blot the fair name 
of many localities. The “stringing up” 
to the nearest tree of the horse thief is 
almost obsolete. 

Perhaps the whipping-post of Dela- 
ware is the most notorious relic remain- 
ing of the days of barbarism. No ob- 
jection is raised to punishing the wife 
beater with a taste of his own medicine, ° 
but for many other offenses it is time to 
call a halt and suggest new methods for 
curbing passions, lusts, weaknesses, and 
idiocyncrasies. 

The death penalty to-day in Great 
Britain and the United States is meted 
out for but few offenses. Murder, rape, 
treason, spying, and desertion in time of 
war, and mutiny upon the high sea, alone 
survive. In many instances, even for 
these crimes, other punishment is pro- 
vided, and many of the United States 
have abolished capital punishment for all 
crimes. 

The burning of witches, the ducking 
stool, the pillory, the personal subjection 
to ridicule, scorn, and mockery of a 
century ago, so prevalent in this country 
after translation from abroad, have 
passed away, but in their place was sub- 
stituted a system of third-degree sweat- 
ing of suspects, and corporal punishment, 
starvation, and brutal maltreatment 
of convicts. Many instances could be 
cited of the rigors of the third degree. 
Denials have been publicly made by police 
officials, but the truth remains, the third 
degree was and still is a mockery of the 
law practised in many quarters. The 
“confession” of a criminal, wrung from 
him under circumstances too brutal to de- 
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scribe, has often resulted in conviction 
of innocent persons. Again, the un- 
wholesome reputation of several prisons 
in this country has survived the regenera- 
tion methods now in vogue. San Quen- 
tin, California, and the Columbus, Ohio, 
penitentiaries have been woven into lit- 
erature with letters of blood, and yet, 
from personal knowledge, these institu- 
tions to-day are foremost in modern 
penology. 

And what is this new system? The 
dawn of a new epoch! It is a combina- 
tion of methods too extended to fully 
detail in this article. 

The prologue opens in the juvenile 
court. The horrors of but a few years 
ago, when children of tender age were 
herded with mature criminals or recidi- 
vists, have vanished. 

The story is told of a criminal who 
had served sixty of his seventy odd years 
behind prison bars, having been present 
in a western court when a sturdy young 
highwayman of eleven summers was 
placed on parole by the humane judge. 
Tears welled into his eyes as he awaited 
trial in the same court. His crime was 
a serious one. Reformation was not con~ 
sidered for him. But his life story was 
told, and revealed his first offense, the 
stealing of a few lead pencils and some 
stationery when but a lad of ten. For 
such a serious crime, a penitentiary sen- 
tence of five years had been given him. 
Thus started a career of uninterrupted 
crime. Broken in spirit, with health and 
courage gone, he praised the new system 
he saw interpreted by a courageous, sym- 
pathetic, and discerning judge who had 
just given a ward of the state another 
chance. He said: “Had I been given a 
similar chance I would have been saved!” 
But this judge gave him a chance, and 
he died soon after, outside prison walls. 

This brings us to the opportunity of 
reform also afforded adult offenders. 
The probation, indeterminate sentence, 
and parole laws as administered in many 
states, blaze the way to reclamation for 
many errants. As adjuncts to these sys- 
tems, are the penal farm and the em- 
ployment and compensation of prisoners 
generally. Under the probation system, 
first offenders and oftentimes the second 
and third-time transgressors are steered 
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away from the shoals of crime back in- 
to the harbor of upright citizenship. 
With the assistance of friendly proba- 
tion officers, the records of souls saved 
are astounding. The first false step is 
retrieved, strength of purpose is incul- 
cated, and the sick limb is doctored up- 
on the social tree and new life infused. 

Then, the more pronounced criminal, 
or the one guilty of a more heinous of- 
fense, who cannot be turned loose with- 
out corrective punishment, is given the 
indeterminate sentence to be followed by 
parole. This offers another chance even 
for the most hardened offender. He 
must serve his minimum sentence, and 
if other conditions are favorable, he en- 
ters on parole to work out his salvation 
assisted by parole officers. He must fore- 
swear his old haunts and his former 
habits; he must work steadily and be 
sober. He must conform to rigid dis- 
cipline, and report regularly until his 
maximum sentence is served, and if he 
warrants the confidence bestowed upon 
him, he again resumes his place in the 
citizenry of the state, renewed and re- 
inforced for a more effective and suc- 
cessful fight in life. In many states he 
can also earn discharge from parole be- 
fore the expiration of the maximum 
sentence 

But the most important reformation 
in regenerating convicts is found in the 
employment and compensation of pris- 
oners. This innovation prevails in many 
forms, but all are surging in one direc- 
tion. 

In the penitentiary, county jail, re- 
formatory, house of correction, work- 
house, or other correctional institution, 
the employment of the prisoner is con- 
sidered the first step towards a new era. 

Pennsylvania laws prior to June, 1915, 
prohibited more than 35 per cent of the 
inmates of any penal institution being 
employed. Sixty-five per cent, therefore, 
sat idly by, waiting for the months and 
years to drag slowly on. Their thoughts 
turned to hellish ideas too grave to con- 
template, more crime was generated, and 
additional criminals bred to go forth to 
prey upon the community, despite all 
other precautions taken to reduce crime. 
Sane and ingenuous wardens often over- 
came such obstacles by working the in- 
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mates contrary to law, but this was not 
the proper way. 

The manufacturing of wearing ap- 
parel, furniture and other goods needed 
and used by the state charitable and 
penal institutions; state printing; farms 
for raising everything necessary for the 
institutions themselves and for charities ; 
dairies; poultry farms; quarries and 
plants for making all kinds of road ma- 
terial,—these and many other forms of 
employment fill the modern day of the 
convict to such an extent that he has 
little time for other thoughts or deeds. 

In Mansfield, Ohio, is the state re- 
formatory. It has beer called “the Uni- 
versity of Another Chance.” The warden 
and chaplain have established beehives 
of industry that will be monuments to 
their perseverance, kindliness, Godliness, 
and tact, that will live through eternity. 
Not that their system is perfection, 
but the salvation of young men “grad- 
uated” from this institution has been 


so marked, that every state in the 
Union is interested, and many are fol- 
lowing this example of altruism, both on 


the part of the state and individuals. 
Here are made furniture used in de- 
partments of state; the catalogues for 
the state universities are the product 
of their printery. A large farm sup- 
plies the necessary edibles for the in- 
stitution, and, as a result, the food is 
better and more varied than would be 
furnished under ordinary circumstances. 
And above all, the farm lies without the 
walls of the institution. This demands 
‘a class of “honor students” who are per- 
mitted to work with overseers, but no 
guards. They go to their labor in the 
full confidence of their superiors, to re- 
turn at close of day with more confidence 
in themselves. The results have been 
found in the most excellent specimens of 
manhood graduated often before their 
full term of apprenticeship has expired. 
At Occoquan, Virginia, is the District 
of Columbia work-house. Barren land 
has been converted into most fertile soil 
with the street sweepings of the city of 
Washington. Here is made brick need- 
ed for street and road building, and other 
vocations are taught the inmates. But 
not a wall surrounds the reservation, and 
only six cells are found therein, and these 
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only for refractory prisoners. On a re- 
cent visit, not a cell was found occupied, 
and yet over 600 “prisoners” were serv- 
ing time from thirty days to one year. 
No one attempts to escape, and crime in 
the District has been reduced over 20 
per cent in five years. 

The Ohio State Penitentiary resembles 
a large manufacturing plant. The men 
work at the looms, in the shops, and on 
the grounds, learning trades to carry with 
them into new spheres of usefulness 
when emancipation day arrives. 

And truly, what shall be the harvest 
after all this care, kindness, patience, and 
education? The prisoner is benefited 
physically, mentally, industrially, social- 
ly, and financially. A system of wage 
has been installed that will accrue to the 
benefit of the prisoner and his depend- 
ents. While serving time he will be 
contributing towards their support. The 
family will be held together, and other 
crimes obviated. Divorces will be fewer, 
as the wife will await the return of her 
errant husband. He will support her and 
the family until he can return a new man, 
with new aims, new ambitions, and freed 
from habits which had enslaved him in 
the dark days before his course of treat- 
ment at the expense of the state. 

But has this been at the expense of 
the state? By no means. The common- 
wealth has made but an investment, and 
it will return a wonderful dividend. 
Crime and poverty will be reduced, use- 
less clay will be molded into serviceable 
citizenship, true charity will be engen- 
dered, family ties will be preserved, and 
a class of dependents made self-support- 
ing, all to the glory of the power that 
worked this miraculous transformation. 

May the day soon come when every 
nation shall join the movement to eradi- 
cate the last vestige of prehistoric days, 
still remaining to blot the escutcheon of 
twentieth century civilization, and estab- 
lish the system of parole, employment, 
and compensation, based upon an inde- 
terminate sentence. 

Crime would thus ‘be minimized, and 
poverty, suffering, and privation allevia- 
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From Abstract Principle to 
Precedent 


BY EDGAR L. PENNINGTON, A.B., B.L., 
of the Madison, Georgia, Bar 


RINCIPLES 
have existed al- 
ways. They ante- 
date precedents, 
since the bare 
word “precedent” 
logically implies 
a condition of af- 
fairs previously ad- 
justed. The first 
decision conceiv- 
able must have 


been the off-spring of convictions which 
ripened as the species developed, and 
had their origin in times immemorial. 


“Say first of God above or man below, 
What can we reason but from what we 
know ?” 


We look around us, we look behind. 
Our laws and literature past and present, 
our sense of justice, our institutions, all 
disclose, beneath the superstructure of 
our blunders and shortcomings, a great 
fundamental. It is the principle of 
principles, the father of them all, the 
parent of every worthy deed we have 
done or said or sung—it is love. The life 
of the hen, who patiently warms her 
young into being, turns up the clod for 
their sustenance, calls them to partake, 
and at dusk gathers her brood under her 
wing—her life is a chapter in the evolu- 
tion of principle. 

Love begot benefits, and benefits obli- 
gation. The tree gave out branch after 
branch, multiplying constantly. In man’s 
better self a crude idea of fairness and 
equity was engendered, and this chaotic 
code was effectively a compilation of 
principles which can never lose their 
significance. 


1 Alexander Pope, Essay on Man, I. 


A striking instance of primeval obli- 
gation is afforded by Herodotus. Like 
Montaigne, I decline responsibility for 
accounts narrated at second hand; and 
I trust the unique zoological observations 
of twenty-four centuries ago will in no 
wise detract the reader from the serious 
aim of my topic. The “Father of His- 
tory” speaks :— 

“It (the crocodile) is blind in the 
water, but very q.ick-sighted on land; 
and because it lives for the most part 
in the water, its mouth is filled with 
leeches. All other birds and beasts avoid 
him, but he is at peace with the trochilus, 
because he receives benefit from that 
bird; for when the crocodile gets out of 
the water on land, and then opens its 
jaws, which it does most commonly 
towards the west, the trochilus enters its 
mouth and swallows the leeches: the 
crocodile is so well pleased with this 
service that it never hurts the trochi- 
lus.” 

The briefs of modern counselors rest 
upon analogous cases rather than upon 
abstract principles, and we offer no crit- 
icism. The explanation is obvious. 
Principles have never died ; they are more 
vital now than yesterday. They have 
simply been incorporated into statutes, 
sanctioned by the judiciary, and be- 
queathed to us as precedents. But to 
search the archives of fact, before and 
during the gradual merging of these prin- 
ciples—in other words, to trace the 
growth of precedents—this is the task 
we enter upon. 

In primitive times the individual was 
lord over any whom he could subordi- 
nate. He was sovereign. Disputes aris- 
ing were settled by force of agreement. 


2 Herodotus, bk. II., chapter 68. (Cary’s 
translation. ) 
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Thus the covenant between Abraham 
and Abimelech ® concerning the well was 
really a diplomatic treaty, and the same 
may be remarked of Lot’s controversy.* 
Yet we are strongly impressed by the 
high conception of right—the principles 
which characterized the patriarchs. A 
nomadic tendency precluded the wide 
promulgation of statutes, and generali- 
ties were the final resort. 

As population increased, man’s move- 
ments became stable. The enemies were 
subdued, the tribes became localized. 
The consequences, then, were a ruler 
clothed with authority on one side and 
a people acknowledging the same on the 
other. These monarchs were absolute, 
settling issues at their will. If the man- 
dates were arbitrary, the subject had 
neither recourse nor appeal. So what 
statute law there might have been was 
undoubtedly loosely construed; for one 
whose doings are supreme may regard 
or disregard and bid defiance to protest. 

We pass to the Mosaic law, an elabor- 
ate institution, which crystallized the 
broadest principles of the universe. It 
‘was rigidly enforced; and the Israelites, 
schooled in obedience to an exalted stand- 
ard, psychologically expanded. For case 
law there was no demand; the wealth of 
details prescribed in the Pentateuch fitted 
practically any exigency. Still, when the 
offense was not clearly specified, Moses 
did not administer punishment without 
consultation. For instance, the man who 
picked up sticks on the sabbath was con- 
fined “in a ward, because it was not de- 
clared what should be done to him.” ® 
But such occasions proved rare. 

Principles intensified along with the 
advance of civilization, and new statutes 
were inaugurated throughout the regime 
of the judges. We learn of no reference 
to a previous trial to guide the judges 
in a dilemma. Solomon’s famous decree ® 
was dictated by a suggestion of com- 
promise, which sought to reproduce the 
foremost principle—love. 

In short, the biblical assertions of prec- 
edents are extrajudicial. Christ, re- 


3 Genesis XXI., 25-32. 
4 Genesis XIII., 7-12. 
5 Numbers XV., 34. 
67, Kings III. 
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buked by the Pharisees for plucking corn 
on the sabbath,’ calls attention to the ex- 
ample of David, who went into the tem- 
ple and ate the shew bread. Further, the 
new testament parables involve every- 
day illustrations and are a sort of prec- 
edent. 

Herodotus relates some manifestations 
of tyranny among the ancients. Deioces 
of the Medes he paints as a fierce despot. 

“He was very severe in the distribu- 
tion of justice. And the parties contend- 
ing were obliged to send him their case 
in writing; and he, having come to a de- 
cision on the cases so laid before him, 
sent them back again. This, then, was 
his plan in reference to matters of litiga- 
tion ; and all other things were regulated 
by him; so that, if he received informa- 
tion that any man had injured another, 
he would presently send for him, and 
punish him in proportion to his offense; 
and for this purpose he had spies and 
eaves-droppers in every part of his do- 
minion.” § 

His prerogative acknowledged, his in- 
dependence was conceded. But his 
ethics, poor as they were, embodied a 
few rugged principles. Cases submitted 
ought to be decided; a man should suf- 
fer in proportion to his offense; evil 
doers must needs be apprehended. 

Many enactments which after adop- 
tion were held binding even by absolute 
monarchs are mentioned by Herodotus. 

“Amasis it was who established the law 
among the Egyptians that every Egyptian 
should annually declare to the governor 
of his district by what means he main- 
tained himself; and if he failed to do 
this, or did not show that he lived by 
honest means, he should be punished with 
death. Solon, the Athenian, having 
brought this law from Egypt, established 
it at Athens; and that people still con- 
tinue to observe it as being an unob- 
jectionable regulation.” ® 

A people unrestrained by statute or 
any principle beyond clan-fellowship 
represent a low status indeed. The old 
Greek writes: 


7St. Matthew XII, 4. 

8 Herodotus, bk. I., chap. 100. (Cary’s trans- 
lation.) 

® Herodotus, bk. II., chap. 177. 
translation.) 
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“The Androphagi have the most sav- 
age customs of all men; they pay no re- 
gard to justice, nor make use of any 
established law. They are nomads, and 
wear a dress like the Scythian; they 
speak a peculiar language; and of those 
nations, are the only people that eat hu- 
man flesh.” ?° 

At Rome in the century prior to our 
era, the advocate who won owed his 
success to his powers of persuasion. The 
orations of the “Man of Arpinum” are 
replete with powerful appeals to the 
principles appropriate in the particular 
case. We quote from Dr. Charles An- 
thon a paragraph which contrasts the 
reliance on generalities in Athens and 
Rome with the current availability of 
precedents : 

How different is the training 
of the modern whether he appear in the 
senate or the forum. His path is crowd- 
ed and encumbered with the materials 
of almost unlimited extent and variety, 
which the labours of centuries have ac- 
cumulated, and which he is required to 
shape to the ends of judicious speech. 
He is thrown on a scene of business, and 
into affairs of complexity, from the mo- 
ment of his entrance on a public career. 
He has to combine and arrange a vast 
number of details, inconsistent with all 
unity of application. He cannot pur- 
sue eloquence as a separate branch of 
intellectual discipline, and of preparation 
for the conflicts of life. The ancients, 
having in their political assemblies, no 
balancing of interests, no complicated ad- 
justments, no compromises of policy, no 
schemes of concession, gave themselves 
up to a single point of discussion. They 
were distractions and divisions which 
pervade our mixed assemblies. Theirs 
was a singleness of purpose effected by 
simplicity of means.” ; 

Many were the statutes which the first 
seven hundred years of Roman history 
unfold. A notable method was put into 
operation about 150 B. C. for the dis- 


10 Herodotus, 
translation. ) 

11 Anthon’s Edition of Cicero, 1837, page 
xvii. (Harper & Brothers.) 
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“Our state should not exist from the intellect 
of one but of many; not from one human 
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pensation of justice in certain cases. 
Questions (que@estiones perpetu@) were 
annually propounded to special praetors, 
who determined them in a regular man- 
ner; thus supplying the deficiencies of 


legislation. Albeit Cicero ascribed the 
excellence of the Institutes to the ma- 
turing of experience; and we infer that 
he plainly perceived the value that would 
attach to precedents. 

“Nostra republica non unius esset in- 
genio sed multorum; noc una hominis 
vita sed aliquot consti sta saeculis et 
aetatibus—neque cuncta ingenia conlata 
in unum tantum posse uno tempore pro- 
videre, ut omnia complecterentur sine 
rerum usu et vetustate.”™ He adds 
later : 

“Nec temporis unius nec hominis esse 
constitutionem reipublice.” 

The Romans in their grandeur accord- 
ed much respect to custom and continued 
so to do. But now we may shift west- 
ward to the precursors of our peculiar 
jurisprudence. 

The leading commentators have ad- 
mirably described the adherence to cus- 
tom that paved the way for the good 
King Alfred. Of course, the customs, 
rules, and maxims were the sources of 
the English common law, but these were 
fostered by inborn principles. The more 
definite shape the common law took, the 
surer were the judicial decisions. Uni- 
formity arose; and with uniformity the - 
“living oracles’ 18 began to proclaim their 
findings. 

The reported cases commenced with 
Edward II. and were called “year books.” 
During their period, the judges inces- 
santly urged the inviolability of prece- 
dents. As no fixed salary was allowed 
the reporters after the death of Henry 
VIII., the year books ceased and private 
lawyers undertook the work. Dyer and 
Plowden record the court decisions in the 
reigns of the last Henry, Edward VL., 
Mary, and Elizabeth. They are pro- 


life but established from ages and ages—and 


not all the intellects combined into one can 
at one time — so much, as they would 
embrace all things without (the authority of) 
usage and antiquity. 

Cicero, De Republica, bk. II, chap. 23. 
“The establishment of a state is the result 
neither of one time nor of one man.’ 

141 Bl. Com. 69. 
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nounced quite accurate. Lord Coke pub- 
lished thirteen volumes, including Eliza- 
beth and James I. Without these, said 
Sir Francis Bacon, the law in that age 
would have been almost like a ship with- 
out ballast. They contained arguments 
and extra-judicial resolutions. Hobart, 
Croke, and Yelverton were contem- 
poraries in the stormy hours that fol- 
lowed. The most distinguished reporter 
of the Restoration is Saunders. There 
were several others, but their efforts 
pointed to the identical result—the sub- 
stantiation of case law. 

Hence Blackstone could declare that 
“it is an established rule to abide by for- 
mer precedents, where the same points 
come again in litigation: as well to keep 
the scales of justice even and steady, and 
not liable to waver with every new 
judge’s opinion; as also because the law 
in that case being solemnly declared and 
determined, what before was uncertain, 
and perhaps indifferent, is now become a 
permanent rule which it is not in the 
breast of any subsequent judge to alter 
or vary from according to his private 
sentiments ; he being sworn to determine, 
not according to his own private judg- 
ment, but according to the known laws 
and customs of the land; not delegated 
to pronounce a new law, but to maintain 
and expound the old one.” ® 

The merit of precedents is not to be 
denied. “The community generally, and 
the bar especially, ought to be able to 
know beforehand what will be the de- 
cision of the court on any question which 
may occur, and which is not new or 
anomalous.” #® On reflection, however, 
what thinking man argues that precedents 
are unimpeachable? Chief Justice Bleck- 
ley of Georgia, in his own superior style, 
cleverly reminds us of their occasional 
failure. 

“Some courts live by correcting the 
errors of others and adhering to their 
own. On these terms courts of final 
review hold their existence, or those of 
them which are strictly and exclusively 
courts of review, without any original 


151 Bl. Com. 69. 

16 Guery v. Vernon, 1 Nott & M’C, 71. 
(Justice meee 

17 Ellison v. Georgia R. & Bkg. Co. and 
vice versa, 87 Ga. 695, 13 S. E. 809, 14 Am. 
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jurisdiction, and with no direct function 
but to find fault or see that none can be 
found. With these exalted tribunals, 
who live only to judge the judges, the 
rule of stare decisis is not only a canon 
of the public good, but a ‘aw of self- 
preservation. At the peril of their lives, 
they must discover error abroad and be 
discreetly blind to its commission at 
home. Were they as ready to correct 
themselves as others, they could no longer 
speak as absolute oracles of legal truth; 
the reason for their existence would dis- 
appear, and their destruction would 
speedily supervene. Nevertheless, with- 
out serious detriment to the public or 
peril to themselves, they can and do ad- 
mit now and then, with cautious reserve, 
that they have made a mistake. Their 
rigid dogma of infallibility allows of this 
much relaxation in favor of truth un- 
wittingly forsaken. Indeed, reversion to 
truth in some rare instances is highly 
necessary to their permanent well-being. 
Though it is a temporary degradation 
from the type of judicial perfection, it 
has to be endured to keep the type it- 
self respectable. Minor errors, even if 
quite obvious, or important errors if their 
existence be fairly doubtful, may be ad- 
hered to and repeated indefinitely; but 
the only treatment for a great and glar- 
ing error affecting the current adminis- 
tration of justice in all courts of original 
jurisdiction, is to correct it. When an 
error of this magnitude and which moves 
in so wide an orbit competes with truth 
in the struggle for existence, the maxim 
for a supreme court, supreme in the 
majesty of duty as well as in the majesty 
of power, is not Stare decisis, but Fiat 
justitia, ruat coelum.” ™ 

At any rate, principle and precedent 
are not antagonistic. The fact that the 
former has been reduced largely to tangi- 
bility by the latter does not detract an 
iota from its dignity. But under our 
innumerable complexities, we do well to 
accept Lord Bacon’s advice, “Look to 
your books for the law, not to your 


brain.” 
Monn il 





Everyman's Lawyer 


BY WARREN MASON 


[Ed. Note—This article presents an intimate and accurate story of the methods so successfully used by the Legal 
Aid Society in — free legal service, including an interview with Arthur Von Briesen, president of the Society. ] 


R. ARTHUR 
VON BRIESEN 
was too busily en- 
gaged in his law 
office in unsnarl- 
ing a legal tangle 
to pay heed to the 
torrents of rain 
that lashed his of- 
fice windows, but 
a timid knock at 
the door elicited a 


cheery command to “come in.” In re- 


sponse to his invitation a man entered. 
The lawyer had come in contact with 
almost every phase of poverty and 
wretchedness during his career, but at 
this moment he could not recall having 


seen a human in a more deplorable con- 
dition than the man before him. He was 
of medium height, though his gaunt, 
emaciated frame made him appear taller. 
His tattered garments hung-in folds, 
showing plainly that they were made or- 
iginally for someone of far greater pro- 
portions. Walking with the aid of a 
crutch he limped painfully as he ap- 
proached the lawyer. Streams of water 
trickled from his clothing, forming tiny 
pools upon the floor. 

“Sit down and get your breath, then 
tell me what I can do for you,” said Mi 
Von Briesen, but the visitor began at 
once. 

“T ban in troble—mooch troble. Wen 
I come in dis country I buy me a wagon. 
Den I buy me some fishes. For a wile 
I do it mooch bizness mid my fishes. Den 
der bizness him no so goot—I dink I 
dry noder place. Mid my wagon I stand 
on de corner by a s'loon. Bizness ban 
goot wen all on a suddens, Yohn, this 
mans wot own s’loon he come to me. A 
minit he looks by my wagon. He reads 
my name wiat is printed on it. 

“ ‘Julius Velker,’ he said ‘you ain’t buy 
no drinks, w’at for you ban stan’ by my 
place? 


“T say, ‘I got me no gelt for drinks.’ ” 

“*Ven you buy no drinks you cannot 
stan’ on dis here corner.’ ” 

“*W’y is id as I can no stan ver I 
pleases? I said, perlite.” 

“At that he cooms by me with a yump, 
—he catch me by my collar.” 

“*T show you vy you no stan’ here,’ 
he shout, and with his hand he slap me 
on my face. W’en I wakes up I ban in 
horshpidal. Mine hed is cut und my leg 
is broke. For long time I stay. My wife 
she took in washing und did w’at bes she 
know how. She mus’ sell horse und 
wagon. Our children ban hungry. Now 
I have no biziness. I ax you w’at ban 
I do?” 

The narrative of this wanton persecu- 
tion reacted upon Mr. Von Briesen in 
about the same manner as the proverbial 
“red flag” would upon a bull. It aroused 
his fighting spirit. He determined in- 
stantly that “Yohn” must reimburse the 
poor Swede for the injury he had done 
him. 

By patient questioning he extracted, 
little by little, the information needed to 
prosecute the case. He found out the 
names of several persons who had wit- 
nessed the assault. Then he dismissed 
Julius with the promise to send for him 
when the case had progressed far enough 
for him to be needed. 

When an assistant started out to round 
up the witnesses, he found his task was 
not to be an easy one. He soon learned 
that John “stood in” with the “powers 
that be.” The people whose names Julius 
had mentioned as witnesses swore total 
ignorance of the affair. They feared the 
influential saloon-keeper. It was only 
after much cross-questioning and many 
promises of protection that two witnesses 
were secured. 

Several times the case was called, but 
each time, on one pretext or another, it 
was postponed, due to political influence. 
At last, through the perseverance of Mr. 
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Von Briesen, the case was tried and re- 
sulted in a verdict of $1,200 ior the plain- 
tiff. 

The defendant was inclined to put off 
payment. He even threatened to appeal. 

“If I do not get the money now I will 
close your place and keep it closed so 
long that you will lose more than $1,200,” 
announced Mr. Von Briesen. 

The money was paid. Then Mr. Von 
Briesen sent for his client. 

“Mr. Velker,” he said “here is your 
money. I have deducted the fee,” and 
Mr. Von Briesen handed him $1,199.90. 

The fee was ten cents! 

Ten cents for days and days of study 
and hard work and many expenses! All 
this—and more—is made _ possible 
through the agency of “Everyman’s Law- 
yer” known officially as the Legal Aid 
Society. 

This society maintains six branches in 
Greater New York. The history of its 
foundation is of more than usual interest. 
In 1876 a society called “the German Aid 
Society” was organized for the protection 
of the German immigrants, who had be- 
gun to come to this country in large num- 
bers. The unsuspecting foreigners were 
easy marks for a certain class of crimin- 
als operating throughout the city. These 
“land pirates,” as they were called, plied 
their nefarious trade by means of runners 
who hung about the docks in wait for the 
incoming steamers. These runners were 
in the employ of dishonest boarding- 
house keepers. They spoke the same lan- 
guage as the immigrants, who were so de- 
lighted at finding one with whom they 
could converse in their native tongue that 
they gladly followed wherever they were 
led. 

Once inside these houses it was easy 
enough to rob them, either by the use of 
drugs or brute force. When their posses- 
sions were taken, the boarding-house 
keeper had no further use for them, and 
promptly put them out. The unfortu- 
nates were then forced to call upon some 
of their countrymen for aid. This usual- 
ly came in the shape of pecuniary assist- 
ance and directions to a lawyer who 
would prosecute the case. Often the law- 
yer was dishonest, and the poor foreign- 
ers again found themselves without 
funds. 
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Cases of this kind became so numerous 
that the well-to-do Germans, who were 
constantly being called upon, found that 
they were being put to a very great ex- 
pense, and it was at this time that the 
German Legal Aid Society was formed. 
Afterwards the name was changed to the 
Legal Aid Society. 

The society has been in existence for 
thirty-seven years, and not once has it 
earned enough to meet its expenses. The 
yearly outlay for hiring lawyers and pay- 
ing court costs runs far in excess of the 
revenue derived from the nominal sum of 
10 cents, which is the fee asked per case. 
If the person is so very poverty-stricken 
that he is unable to pay, a lawyer is fur- 
nished and his case taken care of, free of 
charge. 

The deficit which exists at the end of 
each year is made up by the members of 
the society. 

“Since 1900 we have taken care of 
400,000 cases,” explained Mr. Arthur 
Von Briesen, president of the society and 
the largest contributor towards its sup- 
port. “These ranged in importance any- 
where from murder charges to difficulties 
resulting from street quarrels. We have 
recovered in that time $1,800,000 in dam- 
ages for our clients. Of course all of 
these cases did not involve monetary con- 
siderations. Many of the suits were in- 
stigated to compel the restoration of 
property to its rightful owners. 

“Although the prime object of the so- 
ciety was to protect the immigants from 
those who unlawfully preyed upon them 
through their ignorance, it has gradually 
drifted into attending to almost any cases 
which arise among the poor and worthy. 
Thousands of domestic quarrels have 
been adjusted. Quarrels which without 
our aid might have ended in the final 
separation of husband and wife, had they 
been allowed to take their natural course, 
have been patched up, time and again. 
Many couples who, if their cases had 
fallen into the hands of unscrupulous 
persons, would have separated, are now 
happily united. Nearly 80 per cent of 
such cases have been handled out of 
court. Our procedure is very simple. 
We listen patiently to each side. First 
one tells of their grievances, then the 
other. After weighing the evidence care- 











fully, we act along the lines of least re- 
sistance. If the husband is in the wrong 
we attempt to touch his finer feelings 
through kindness, persuasion, and argu- 
ment. Sometimes these means fail, and 
we are forced to resort to stronger meth- 
ods. 

“We have had many cases of servants 
wishing to bring action against their em- 
ployers. In each case we have investi- 
gated carefully. If it was found that the 
servant has been dishonest or unworthy, 
or has quit without sufficient notice, the 
case was promptly refused. Last year 
900 such cases were refused in Harlem 
alone. 

“On account of the great number of 
cases of this kind we had a book printed, 
defining clearly the respective rights of 
both servant and employer. We tried to 
show the servant that it was wrong to 
leave with only a short notice, and to cor- 
rect other faults which many of them 
possessed. At the same time it is our aim 
to better their condition by educating the 
employers regarding the rights of their 
help. 

“Influential members of the society 
have accomplished much good by having 
laws passed through Congress tending to- 
ward the betterment of conditions for 
the sailor and the immigrant. The rail- 
road companies have been compelled to 
better their facilities for housing the im- 
migrants, by furnishing more comfort- 
able and sanitary quarters. One source 
of great evil which we have done much 
toward eliminating is the loan shark. 
For many years the ignorant foreigner 
afforded a most exceptional opportunity 
for these unscrupulous men to add to 
their profits. Their inability to read or 
write English caused them to sign what- 
ever papers were put in front of them. 
They often stood responsible for far 
greater amounts than they received. The 
interest charged them was often many 
times more than the principal. Week 
after week their salaries were garnished 
by the shark, until in desperation they 
left their jobs. 

“Our lawyers carried one case of this 
kind to the court of appeals. It involved 
only a small sum of money, but we de- 
termined to make a test case of it. The 
case was decided in our favor, and, with 
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the subsequent legislation which it 
brought forth, did much to lessen this 
evil. 

“Our members were instrumental in 
bringing about the co-operation of chari- 
table associations which now exist. 
Often during our investigations we find 
cases where a lawyer is not needed, but 
where charitable help is necessary in 
other ways. These conditions we prompt- 
ly bring to the attention of one or other 
of the societies having facilities for 
handling them to the best advantage. 
When the members of other societies find 
a case where our services are needed, it 
is called to our attention. In this way 
many matters calling for attention are 
brought to light, whereas they would not 
be found otherwise. 

“Another branch of the society which 
has accomplished much good is the sea- 
man’s branch. This was established in 
1899. It has aided materially in making 
New York a place of safety for sailors. 
Its inception was caused by much the 
same conditions, affecting the sailors who 
landed here, as were met by the immi- 
grants prior to the establishment of the 
society. 

“At the time that this branch was 
started there were in the neighborhood of 
250,000 sailors visiting our ports yearly. 
Many of them were the victims of the 
most dastardly crimes. There existed a 
syndicate of thieves organized to rob 
seamen. It has been estimated that they 
secured a revenue running in to the mil- 
lions every year. They also made use of 
the boarding-house scheme. The pro- 
cedure was much the same as that used 
on the immigrants. The sailors were met 
at the docks by runners who under the 
guise of friendliness inveigled them into 
going to the boarding-house. Once in- 
side, the unlucky seaman was treated to 
tobacco, whisky, and beer until he lost 
his powers of reason. Then it was that 
he fell an easy prey to the thieves. They 
kept him in this condition until the ship 
to which he belonged sailed. When he 
came to his senses he realized that he 
was a deserter. He was then at the 
mercy of the boarding-house keeper. 

“The captains of the vessels, finding 
themselves short of sailors, were forced 
to call on the employment agencies. 
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These agencies were run by the dishonest 
syndicate. The captain was forced to 
pay an advance of $20 for each sailor 
furnished by the agency. This money 
was supposed to be turned over to the 
sailor, to assist him in purchasing an 
outfit, pay his board, and meet whatever 
other obligations he had. The money, of 
course, fattened the purses of the mem- 
bers of the syndicate. 

“Through our efforts a law was passed 
making it a crime for persons not em- 
ployed by the government to board a 
vessel before it landed. 

“T lived in Staten Island at this time,” 
continued the speaker. “Every afternoon 
I stationed myself in front of my house, 
and with the aid of a field glass watched 
the incoming vessels. If I noticed a tug 
draw alongside of the vessel, and several 
persons climb aboard, I promptly tele- 
phoned ihe information to the Seaman’s 
Branch. They in turn communicated 
with the authorities. Police were sent to 
the ship, and the men arrested. The 
magistrates, as a rule, threw the cases 
out of court on account of insufficient 
evidence. We finally enlisted the aid of 
the district attorney. As a result the 
captains of three of the vessels were ar- 
rested, convicted, and sent to Sing Sing. 
This was the final straw that broke the 
back of the organization. 

“The task which we have undertaken 
is a tremendous one,” Mr. Von Briesen 
continued, “but with such men as Joseph 
H. Choate, Colonel Roosevelt, and Wil- 
liam H. Taft numbered among our hon- 
orary vice presidents, and Carl L. 


Schurtz occupying that position at pres- 
ent, we are bound to succeed. These 
men, with their financial aid and their 
moral support, are a great help to our 
work, 

“The annual expenses of running the 
society aggregate about $50,000.. It is 
not possible to carry on the work we 
are doing with a smaller outlay. The 
average cost per case, according to our 
last report, was $1.20. 


“It has always appeared peculiar to 
me that in all the years the society has 
existed, fought the battles of the worthy 
poor, and endeavored to educate them to 
an understanding of their obligations to 
society, we have been totally overlooked 
by the many rich people who give money 
to charities of other kinds. We are at 
present in great need of several more 
branches. One located in Brooklyn, one 
in the Bronx, and a branch for criminal 
cases alone, would greatly facilitate our 
work and enable us to accomplish a great 
deal more than we can with our limited 
means. The criminal branch would, of 
course, be the most expensive, as it would 
necessitate the employment of men thor- 
oughly versed in criminal practice. 

“TI have long hoped that some person 
who recognized the good work being ac- 
complished would endow our society ; but 
so far no one has seen fit to do so. 
Probably those who are able to do it have 
not recognized our worth. We are, how- 
ever, accomplishing much good, and that 
to those who need it most,—the worthy 


” 


poor. 
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Music and the Profession of 
the Law 


By CLEMENT A. HARRIS 


HE recently re- 
tired Chief Jus- 
tice of England, 
Lord Alverstone, 
has always taken 
a keen interest in 
“the logic of 
tones,” to use 

Leigh Hunt’s 

phrase. And the 

circumstance __re- 

minds one of a 

somewhat remarkable association be- 

tween music and the law. The phenom- 
enon may be purely accidental, but the 
fact remains that more great composers 
have left the study of jurisprudence to 
devote themselves to that of the “Di- 
vine Art,” or combined the two, than is 
the case with any other profession. In- 
deed, the coincidence is found so early 
in the history of music, and is so con- 
tinuous, that one wonders whether, after 
all, the association of the two pursuits is 
altogether a matter of chance. We may 
put aside the monastic musicians and can- 
onists ; they lived under conditions totally 
different from ours, and a combination 
of studies now regarded as forming sep- 
arate professions was then common. 

Modern music is usually considered as 

dating from about a. p. 1600, and here 

we are at once confronted with a con- 
spicuous case in point in the person of 

Heinrich Schutz, or Sagittarius, to give 

the name its Latinized form. Born at 

Kostritz, in Saxony, in 1585, he was ad- 

mitted as a chorister into the Chapel of 

the Landgraf Maurice of Hesse-Cassel, 
and, beside a sound musical training, 
received a good general education in the 

arts and sciences of the time. In 1607 

he proceeded to the University of Mar- 

burg and pursued the study of law,—not, 
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as in the case of some musicians to be 
mentioned shortly, with reluctance, but 
apparently with a good will, for he 
achieved some distinction. The Land- 
graf, however, thought his protégé 
showed more talent for musical studies 
than legal, and generously defrayed the 
expense of his going to Venice, where 
he became a pupil of Giovanni Gabrieli, 
the most distinguished composer of the 
age. Here he stayed for three years. 
But not even Gabrieli could wholly erad- 
icate his fondness for the law, for on his 
return to Germany, in 1612, he proposed 
to resume his study of it. It was again 
the Landgraf who discerned his true vo- 
cation and secured him once more for 
the service of art. One can hardly 
doubt that his patron knew him better 
than he knew himself, for Schutz com- 
posed the first opera in the language of 
the Fatherland; a setting of the Seven 
Words from the Cross, which is regard- 
ed as the germ of all later Passion-ora- 
torios; and, standing at the parting of 
the ways between the old “Ecclesiasti- 
cal” and the new “Monodic” styles, he 
has well been called “the Father of Ger- 
man Music.” 

Not very dissimilar was the career, 
eighty years later, of Johann Kuhnau, 
one of the most striking and interesting 
figures in musical history. As a boy he 
had a lovely voice and great aptitude for 
music. He was put to the Kreuz-schule 
at Dresden, and became a chorister un- 
der the quaint title of “Rathdiscantist,” 
and obtained regular instruction in music. 
Later on his distinction as a composer 
obtained him the post of organist, and 
subsequently cantor, of St. Thomas’s, 
Leipzig. He was thus the predecessor 
of the immortal John Sebastian Bach, 
who received the same appointment 
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thirty-nine years later. Kuhnau is also 
considered the predecessor of Bach in 
being the greatest clavier composer previ- 
ous to the author of the world-famous 
“Forty-eight Preludes and Fugiies.” 
He was, however, more than a mere 
predecessor of greater men. He was an 
original. To him is due the invention 
of the sonata as a piece in several move- 
ments, distinct from the string of more 
or less connected dance tunes which 
formed the “Suite de Pieces.” And he 
was the composer of one of the earliest 
known and most curious pieces of Pro- 
gramme music; to wit, a series of Bibli- 
cal sonatas depicting such scenes as “The 
Fight between David and Goliath,” “Ja- 
cob’s Wedding, and “David’s Cure of 
Saul.” In addition to his cantorship he 
was made music director of the Univer- 
sity; but, though he reached the highest 
pinnacle of his profession, music was 
far from absorbing his whole interest and 
energies. He studied law to the extent 
of qualifying as an advocate—hence, of 
course, his inclusion in this paper; sa- 
tirical poetry of no common order came 
from his pen, as did translations from 
Hebrew, Greek, Latin, Italian, and 
French ; and when he died, in 1722, Kuh- 
nau had the reputation of being one of 
the most learned men of his time. 

And if Kuhnau’s great successor, John 
Sebastian Bach, was never himself a law- 
yer, he showed his respect for the pro- 
fession by endeavoring to put two of his 
sons into it. His third son, the famous 
Carl Philipp Emanuel Bach, born 1714, 
and his ninth son, John C. F. Bach, born 
1732, both entered on a course of juris- 
prudence, at Leipzig University, before 
finally surrendering themselves to the ir- 
resistible call of the family genius for 
musical composition. Their most fa- 
mous English contemporary, too, Thomas 
Augustine Arne, born 1710, composer 
of “Rule Britannia,” after passing 
through Eton, was not allowed to follow 
the bent of his natural gifts till after he 
had served two years’ apprenticeship to 
a solicitor. 

It is curious that the “Castor and Pol- 
lux of music,’”’ Bach and Handel, should 
both have had some connection with the 
legal profession. Yet so it was. Han- 
del’s father was a barber-surgeon when 


Case and Comment 


the profession of the healing art did not 
enjoy the social distinction it does now. 
The position of a musician was still 
worse; his son’s extraordinary proclivi- 
ties for the Divine Art consequently 
alarmed him. He determined to make 
him a lawyer, and was not dissuaded 
even through the recognition of the lad’s 
genius by the Duke of Sax Weissenfels. 
Handel was entered in 1702 as Stud. jur., 
and for some years studied both subjects. 

One hesitates whether or not to in- 
clude the name of Ignaz Holzbauer born 
in 1711. He is only expressly stated to 
have been destined for the bar, yet dur- 
ing his earlier years he was only able 
to pursue his favorite study of composi- 
tion during his spare time. He became 
secretary to the Prince of Tour and 
Taxis, and did not make music his pro- 
fession till after he had absconded from 
the prince’s service, and was, apparently, 
about thirty years of age. Biographical 


notices of him are somewhat uncer- 
tain on the point. Anyway, he ultimate- 
ly composed 5 oratorios, 12 operas, 2 


masses, 196 symphonies, and a number 
of smaller works. And Mozart thought 
highly of him. So, no injustice will be 
done to the reader even if Holzbauer 
never went further into the courts of 
law than the portico. 

But if the life of Holzbauer does not 
afford a case strictly in point, that of his 
contemporary, Benedetto Marcello, does. 
In social position his circumstances were 
in contrast with those of Handel, for he 
was the son of a Venetian noble, and 
was highly educated, whereas Handel’s 
father stunted his son’s education lest he 
should learn notes as well as letters. He 
was, however, placed similarly to the 
composer of the “Messiah,” in that his 
father strongly objected to the time he 
spent on music, and sent him from home 
to study law. So long as his father lived 
he seems to have kept his musical pro- 
pensity in abeyance, but on his father’s 
death he returned to Venice and con- 
trived to combine the practice of music 
with his more strictly professional avo- 
cation. Nor does the dividing of his in- 
terests appear to have acted injuriously 
on either, for he held important govern- 
ment posts, was a member of the Council 
of Forty, and afterwards Proveditore of 
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Pola, and Camerlengo at Brescia, where 
he died in 1739. At the same time he 
composed his famous settings of the first 
fifty Psalms, which for expression far 
surpass any other work of the kind, and 
according to at least one critic “consti- 
tute one of the finest productions of 
musical literature.” He also composed 
instrumental works, cantatas, and two 
oratorios, and was a poet of more than 
average attainments. 

It may be supposed that the associa- 
tion of music with the law was due to 
the greater elasticity, the combining and 
interchange, of professional avocations 
two or three centuries ago; but this can- 
not have been the cause, for the phenom- 
enon is as common to-day as it was in the 
“good old times.” Thus Heinrich Mar- 
schner was not only born a hundred and 
ten years later than Marcella, namely, in 
1796, but in spirit was ahead of his own 
day, leastways, he was one of the foun- 
ders of the modern Romantic school of 
composers. A native of Zittaw, in Sax- 


ony, he went to Leipzig when twenty 
years of age with the intention of study- 
ing law. Previously to this, with no help 
beyond occasional hints from various 
musicians, he had composed sonatas, lie- 
der, and even orchestral music, and was 


known as a pianist. At Leipzig, Roch- 
litz advised him to adopt music as a pro- 
fession. A year later he was introduced 
to Kozeluch and Beethoven, who advised 
him to compose sonatas and symphonies 
for practice. In 1823 he was appointed 
joint-Capellmeister—i. e., conductor— 
with Weber and Morlacchi, of the Ger- 
man and Italian opera in Dresden. Sub- 
sequently he held a similar post at the 
Vienna Theater. He had an extraordi- 
nary gift for the musical delineation of 
ghosts and demons, whose uncanny revels 
he fairly gloated over. This gloomy 
view of his character was fortunately re- 
lieved by a genuine love of nature and 
outdoor life, especially in its lighter and 
more humorous aspects. As a result of 
this combination of the lurid and the 
lightsome, he left a name as a composer 
of Romantic opera second only to that of 
Weber. Between Romanticism, with its 
cult of pure imagination, its fondness 
for the supernatural, and abhorrence of 
formalism and precedent, on the one 
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hand, and forensic principles on the oth- 
er, there would appear to be a sharp con- 
trast, if not absolute antagonism. Yet 
not only the two composers just named, 
but the prince of the Romantic school, 
was intended for the bar. For Robert 
Schumann was the very incarnation of 
Romanticism, and in music its “chiefest 
apostle.” One is not surprised, there- 
fore, to read that his entering Leipzig 
University as Studiosus Juris was solely 
to please his widowed mother, who would 
not hear of his following an artist’s ca- 
reer. Nor is it surprising that she de- 
feated her own end, for at Heidelberg 
University—to which Schumann shortly 
transferred himself—her son made the 
acquaintance of Willibald Alexis, who 
had already trodden the path Schumann 
was destined to follow,—that through the 
law to music. And the eminent jurist 
whose classes he attended, A. F. J. Thi- 
baut, was an amateur musician of high 
attainments, and the author of a work 
on precisely that aspect of music to 
which Schumann was peculiarly sensi- 
tive, namely, “Purity in Musical Art.” 
Moreover, Schumann studied long 
enough—in all two years—and ultimate- 
ly hard enough, to prove that failure was 
due to his utter incapacity for a legal ca- 
reer. Eventually his mother gave way, 
and consented to his apprenticing him- 
self to Freidrich Wieck, a pianist of 
high repute. Thus began that course of 
study which ended in his becoming one 
of those whom Sir Hubert Parry in his 
Studies of Great Composers regards as 
the eleven greatest makers of music the 
world has ever seen. 

It is not, however, only the supreme 
art of the musician—the creating of 
music—which has lured men from courts 
of law to the temple of St. Cecilia. The 
theoretical and executive attractions of 
“Religion’s Handmaid” have more than 
once proved sufficient. Thus, the gap of 
over a century between the births of 
Marcello and Marschner is lessened 
some twenty years if we include not com- 
posers only, but their critics. Albeit, one 
experiences some difficulty in deciding 
whether to enter the name of E. T. A. W. 
Hoffmann under the former category or 
the latter, for he was a man of extraor- 
dinary versatility, and belonged to both. 
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Born at Konigsberg in January, 1776, he 
studied music and law at the same time, 
and bid fair to rise in the official world; 
but an irrepressible love of caricaturing 
put an end to such solid prospects, and 
drove him to music as his main pursuit. 
He sang, composed, criticized, taught, 
managed theaters, wrote both poetry and 
prose, and painted. It is, however, his 
literary work rather than that purely mu- 
sical, by which he will live. His essays, 
especially those on Beethoven, Gluck, and 
Mozart’s “Don Giovanni,” are far in ad- 
vance of their day, and have often been 
reprinted. Carlyle has translated his 
“Goldne Topf” in German Romance 
(vol. II.), and gives a sketch of his life, 
which is also in the Miscellanies (vol. 
III.) It is he who, referring to Hoff- 
mann’s unfortunate fondness for wine 
and strange company, says, “he wasted 
faculties which might have seasoned the 
nectar of the gods.” After the fall of 
Napoleon, Hoffmann again received offi- 
cial appointment at Berlin, and appears 
to have discharged his duties with ef- 
ficiency. He died in 1822. 

Similar in the manifold character of 
his activities was Hoffman’s contempo- 
rary, Gottfried Weber, Doctor of Laws 
and Philosophy, and State Attorney at 
Darmstadt, who was not only proficient 
on the piano, flute, and violoncello, but 
became eminent as a musical theorist. 
His Theory of Musical Composition, in 
three volumes, published in 1817, has 
been translated into French, Danish, and 
English (latter edition, 1851). His sys- 
tem of indicating harmony analysis by 
means of letters and numerals has been 
adopted, with some modifications and ad- 
ditions, by almost every subsequent 
writer on theory, notably by the late Pro- 
fessor Prout; while his study of acoustics 
led to improvements and inventions in 
wind-instrument making. Though Gott- 
fried Weber’s reputation rests chiefly on 
his work as a theorist, he was a com- 
poser of no mean order,—writing songs, 
three masses, other sacred music, so- 
natas, and concerted music for various 
instruments. He also founded the Mann- 
heim Conservatoire, superintended the 
Court Church musical services, and did 
occasional duty as conductor at Mainz. 
Moreover, the reputation of his younger 
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but greater namesake, Carl Maria vor 
Weber—not a relative—was in no smalf 
part due to Gottfried’s early recognition 
of his genius. 

Though also a practical musician—a 
‘cellist—Siegfried W. Dehn, a native of 
Altona, where he was born in 1796 or 
1799,—accounts differ,—must be includ- 
ed in the category of critics and theo- 
rists. He became musical librarian of 
the Royal Library at Berlin in 1842, and 
edited the musical paper Cecilia from 
the same year till 1848. He was the 
author of Treaties on Harmony and 
Counterpoint, and an Analysis of the 
Fugues of Bach and other Writers. His 
connection with the law lasted for some 
four years—1819 to 1823—during which 
he studied jurisprudence at Leipzig. At 
the end of this period he was attached 
to the Swedish embassy at Berlin. He 
was remarkable for the number of dis- 
tinguished pupils whom he trained— 
among them Michael Glinka, Theodore 
Kullak, and Anton Rubinstein. Other 
musicians familiar with the canons both 
of law and of art are the late W. H. 


Riehl, chiefly known as a musical his- 
torian; and Dr. Hugo Riemann, perhaps: 
the most eminent theorist now living. 
Bohemia furnished the nineteenth cen- 
tury with two of its most brilliant writ- 


ers on music. And, being lawyers, they 
naturally took opposite sides on the: 
esthetic questions with which they 
chiefly dealt. 

Edward Hanslick, born at Prague, 
1825, studied jurisprudence at both 
Prague and Vienna, and took his degree 
of Dr. Jur. in 1849; and entered into 
government service. He son discov- 
ered, however, that his true vocation lay 
in musical criticism, his writings giving 
proof of rare intellectual ability and a 
warm feeling for the beautiful. In 1870 
he became professor of music in Vienna 
University, besides doing much press 
work. But he is best known for his. 
book on “Musical Esthetics” (1854), 
which has gone through many editions 
and been translated into Spanish, 
French and English. August William 
Ambrose studied both law and music 
simultaneously ; entered the government 
service, and in 1850 was made Prosecut- 
ing Attorney at Prague. He wrote a 
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history of music of great value, espe- 
cially in reference to the Middle Ages 
and the Netherlands, and became pro- 
fessor of musical history in the Univer- 
sity of Prague, and at the Conservato- 
rium. He was of some importance as a 
composer, and produced a Bohemian 
national opera. But his outstanding 
merit was his brilliant literary criticism. 
Though Hanslick’s senior by nine years, 
he is more conveniently mentioned after 
him, as he first came into prominence by 
a trenchant reply to that author’s famous 
essay just alluded to. 

If few members of the French bar 
have troubled themselves with bar in its 
musical sense, it must at least be con- 
ceded that the exception is a notable one, 
consisting, as it did, of a family of law- 
yer musicians. H. Sebastian Blaze, born 
1763, was a notary and a diligent com- 
poser of operas and sonatas. His son, 
Francois H. J. Blaze (known as “Castil- 
Blaze”), began life as a lawyer, but in 
1820 abandoned himself to music, and, 
in addition to the composition of operas, 
wrote some seven volumes on musical 
subjects, besides much extremely able 
criticism. Francois’ son, Henri, born 
1813, if not a lawyer, was attaché to an 
embassy, in connection with which he 
was ennobled as Baron de Bury, and he 
carried the family tradition to the third 
generation by essays on the music of 
Shakspeare’s dramas, Beethoven, and 
Wagner. 

An English counterpart to the last- 
named musicians in respect to the liter- 
ary character of their work is forthcom- 
ing in the person of George Hogarth, the 
father-in-law of Charles Dickens. He 
was born in 1783, and, while practising 
as a lawyer in Edinburgh, studied music 
as an amateur, devoting himself to the 
violoncello and composition. In or about 
1834 he settled in London, and became 
subeditor and music critic to the Morn- 
ing Chronicle. On the establishment of 
the Daily News in 1846 he became its 
music critic, and remained so for twenty 
years. He was secretary to the Phil- 
harmonic Society and the author of a 
brochure issued on its jubilee. He also 
wrote several volumes of Musical His- 
tory, Biography, and Criticism, and 
Memoirs of the Opera. His composi- 
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tions consist of a few songs and glees. 
Among living writers on music must be 
mentioned Mr. F. W. Davenport, Pro- 
fessor of Harmony at the Royal Acad- 
emy of Music, and composer of two 
symphonies and an overture. He began 
life as a barrister. 

Among great performers who have 
fingered both briefs—or aspired to do 
so—and breves, undoubtedly the most 
eminent is the pianist Hans von Bulow. 
In view of the large proportion of mu- 
sicians who were prodigies, it is remark- 
able that in early youth von Bulow 
showed neither talent for music nor de- 
light in it. Both gifts made their appear- 
ance after a long illness, but then in a 
supreme degree. Like so many other 
parents, those of von Bulow looked upon 
music as merely a pastime. It was not 
till after two years’ study of jurispru- 
dence at the universities of Leipzig and 
Berlin that he threw over his career as 
a lawyer and entered seriously on that 
which ended in his becoming one of the 
greatest pianists and conductors of all 
time. He was moved to this change by 
the intensity of his feeling during a per- 
formance of “Lohengrin,” conducted by 
Liszt, and thereafter became one of the 
ablest and most enthusiastic advocates 
of the modern adva-: .ed school of com- 
posers. 

Among organists England supplies 
two examples. Henry John Gauntlett 
was born at Wellington, Salop, in 1806, 
and, showing a marked aptitude for 
music, became organist at the age of nine 
of Olney Church, Bucks, of which his 
father was vicar. From his twentieth to 
his thirty-sixth year he combined the 
organistship of St. Olave’s Southwark, 
with the work of a solicitor, or prepara- 
tion therefor—he was admitted in 1831. 
But in 1842 his eminence as a composer, 
chiefly of church music, earned for him 
the degree of Doctor of Music from the 
Archibshop of Canterbury (Dr. How- 
lev), and from about this time he de- 
voted himself wholly to the service of 
“The Poetry of Sound.” In addition to 
St. Olave’s, he held the organistship of 
Christ Church, Newgate street, and sub- 
sequently of a church in Kensington 
park; Union Chapel, Islington (thirteen 
years) ; and St. Bartholomew the Great, 
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Smithfield. As a player, and an exten- 
sive writer and lecturer on music, he did 
much to promote study and appreciation 
of the works of Handel, Bach, Beetho- 
ven, Spohr, and Mendelssohn. The lat- 
ter chose him to play the organ part in 
his oratorio “Elijah” at its production 
at Birmingham in 1846. But among 
lieges of the king of instruments he is 
most gratefully remembered for his 
successful advocacy, against fierce op- 
position, of that extension of the pedal 
compass which made English organs 


Gray, who is a graduate of his university 
both in law and music, conductor of the 
University Musical Society, and a com- 
poser to the Leeds Festival. 

Thus of the makers and masters of 
music some thirty, known to the present 
writer, and probably many others, have 
interchanged the conducting of cases and 
of concerts, or have combined the two. 
This association of the law and music 
may be purely accidental but it would 
not be wholly unreasonable to regard 
such a verdict as subject to appeal. 


capable of rendering the works of John 
Sebastian Bach. Dr. Gauntlett died in 


1876. As a lawyer musician he has a 
worthy successor in the present organist -W. RAM irs 5 


of Trinity College, Cambridge, Dr. Alan 


The Serene and Infinite Law 


Men are so constituted that they cannot live in solitude; nor can they 
live in society without laws; hence man is essentially a lawmaking animal. 
Like all the emanations of the human mind, the law must always be imper- 
fect; sometimes it will be prostituted to unworthy purposes; and yet there 
never was any system of law that was not better than no law. Fortunately 
it is self-preserving and indestructible. Anarchy is for a day; but the law 
is for all time. Good laws are among the most imperishable of all the 
creations of man; and Napoleon was right when he said that he would go 
down to posterity with his code in his hand. 

I think that every lawyer toward the close of his career must sometimes 
feel as if he had always been chasing a rainbow. Hard as he may have 
toiled, extensively and patiently as he may have burned the midnight oil, 
the serene and infinite law defies his puny efforts to fix its limits, to distin- 
guish its precepts, to define and classify the countless rules and exceptions 
that go to make up its wrondrous fabric. It is the mightiest creation of 
the human intellect. It has not been made by any one man, or by any 
millions that can be computed, or in a hundred years, or in a thousand years. 
Beginning as a mere rivulet before the dawn of history, it has come down 
through all the ages, receiving at every step some additional rill or rivulet 
until it has become a mighty river, and at last spreads out until it presents 
a shoreless sea.—From Addresses of Hon. U. M. Rose (Published by George 
I. Jones, Chicago). 
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Bankruptcy Rules of Practice 


Modification of 


BY A. JOSEPH GEIST 


T IS most diffi- 
cult, if not impos- 
sible, through hu- 
man laws, to 
reach even prac- 
tical justice, and 
the bankruptcy 
act falls short of 
this result in two 
large matters. So 
far as creditors are 
concerned, its op- 
eration is sO expensive as to consume 
considerable part of an estate when this 
has not been dissipated by the bankrupt 
before bankruptcy, and, on the part of 
the bankrupt if he doesn’t so dissipate 
the estate beforehand, so as at least to 
make it most expensive, if at all possible, 
to place it again where it will accrue to 
his creditors, the act contemplates that 
he should go forth upon a new business 
career with his name, and such part of 
his reputation as bankruptcy proceed- 
ings leave him with, but entirely stripped 
of every material thing except the ex- 
emptions allowed him by the law of his 
particular jurisdiction. 

It is our purpose to suggest remedies 
which may, to some extent at least, ob- 
viate the results of these situations by 
changing the law itself in regard to them. 


As to the Creditors. 


a. Reduction of Expenses. 

In behalf of creditors certain avenues 
of expenses generally incurred by bank- 
rupt estates could well be limited and 
reduced. These are as follows :— 

First. Fees of clerk. 

Second. Fees of special master and 
referee. 

(a) For proceedings under § 21a. 

(b) In all other proceedings under the 
act or practice of the court. 
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Third. Commissions of custodian. 
Fourth. Commissions of Receiver. 
Fifth. Commissions of Trustee. 
Sixth. Fees of stenographer. 
Seventh. Fees of appraisers. 

Eighth. Fees of auctioneers. 

Ninth. Fees of attorney for petition- 
ing creditors. 

Tenth. Fees of attorneys for receiver. 


Eleventh. Fees of attorneys for trus- 
tee. 


b. Receiver’s and Trustee’s Commis- 
sions, and Attorney's Fees. 


The recent amendment to the bank- 
ruptcy act regarding compensation to re- 
ceivers, trustees, and their respective at- 
torneys has undoubtedly resulted in the 
more economical administration of es- 
tates. Further economy might be 
achieved by further amendment, without 
unfairly reducing the remuneration of 
such officers of the court. Indeed, it 
doubtless would, in the majority of cases, 
be more satisfactory to such officers to 
receive compensation, according to such 
new provisions, as follows :— 

In a proper case where a custodian or 
a receiver is appointed, either an attor- 
ney, marshal, or other officer of the court 
shall be appointed, as the court shall 
deem best, in the circumstances, or such 
other persons who may be certified to the 
judges of the court for appointment in 
bankruptcy proceedings, by recognized 
and reputable trade associations, in such 
manner as the judges shall establish by 
rules of their courts. 


The receiver in any case appointed 
may, with leave of court, retain such at- 
torney as he selects. Upon the entry 
of an order of adjudication in the pro- 
ceeding, the receiver shall thenceforth 
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act, ipso facto, as trustee, and shall then 
assume and exercise the duties and pow- 
ers of trustees. The receiver appointed 
by the judge may be removed upon appli- 
cation to the judge made by any creditor 
or person interested in the estate upon 
good cause shown. 

Upon the petition of a majority of 
the creditors, whose claims have been 
allowed and filed with the referee within 
ten days after the order of adjudication, 
and whose claims constitute a majority 
in amount of these claims, the trustee 
appointed in the manner indicated above 
may be removed, and the trustee chosen 
by and named in the petition of such 
creditors may be appointed by the ref- 
eree, these proceedings to be reviewable 
by the judge. Such receivers who act 
as trustees shall receive the commission 
provided under the bankruptcy act pay- 
able to the receiver or to the trustee, but 
not the commission payable to both. The 
attorneys appearing for such receivers 
acting as trustees shall receive compen- 
sation provided by the present provisions 
of the bankruptcy act for appearing as 
the attorneys for the receiver or trustee, 
but not for both. The referees shall 
make no greater allowances than these. 
He may ceri‘fy to the court that in his 
opinion an additional allowance should 
be given to the receiver or trustee and 
their attorneys. In a case where dif- 
ferent persons act as receiver and trustee, 
and as the attorneys for the receiver and 
the attorneys for the trustee, such al- 
lowance shall be made by the referee to 
each, as shall be commensurate in the 
opinion of the referee, with the value of 
the work performed by them, severally 
but in no event more than as above pro- 
vided, except that the referee may cer- 
tify to the judge that in his opinion the 
amount provided under the act is not 
fair compensation for their services. 

Attorneys and trustees may be dis- 
charged from acting in the proceeding 
by the judge in the samc manner as the 
receiver may be removed. 


c. Appraiser's and Auctioneer’s Fees. 


The fees of appraisers shall be based 
upon a certain percentage of the amount 
realized on the sale of the property which 
they appraise. In no event shall the 
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referee allow them an amount in excess 
of such percentage. The referee shall de- 
termine whether more than one appraise- 
er in the particular case should be ap- 
pointed; unless such facts are presented 
to him as make it reasonably necessary 
for the appointment of more than one 
appraiser, there shall be but one ap- 
praiser appointed by the referee or judge. 
The application for the sale of the prop- 
erty before adjudication shall in all cases 
be made to the judge, and after adjudi- 
cation shall be made to the judge or the 
referee in the case. 

In a district where so many proceed- 
ings in bankruptcy are brought as in the 
southern district of New York, more 
than one official auctioneer of the court 
should be appointed. The fees as now 
should be based upon a comparative per- 
centage of the amount realized on the 
sale of the property by the auctioneer. 
The auctioneer shall be required to store 
goods belonging to bankrupt estates, free 
of charge, if he sells the same. By the 
appointment of more than one auction- 
eer, competition will be created, and it 
might be possible to sell property be- 
longing to bankrupt estates at smaller ex- 
pense than the amount allowable under 
the rule. 


d. Lessening the Time of Final Dis- 
tribution. 


Instead of final distribution being 
made one year subsequent to the date of 
adjudication, the time might be lessened 
to six months from the time of the filing 
of the petition. In the great majority 
of involuntary cases having assets, much 
time elapses between the filing of the 
petition and the date of the entry of 
the order of adjudication. If creditors 
desire to be benefited by the provisions 
of the act, and to have dividends paid 
to them out of estates, they should be 
compelled to be diligent in asserting, 
filing, and proving their claims. By per- 
mitting the receiver to act as trustee, 
time will be saved in making the neces- 
sary investigations to discover property, 
administering the estate, and reducing the 
assets to cash. 

No doubt a period of six months from 
the time of filing the petition, whether 
voluntary or involuntary, will be found 











ample in the great majority of cases, 
under these modified provisions of pro- 
cedure. 


Provisions to Aid the Bankrupt who 
has Complied in all Respects with 
the Provisions of the Act Concern- 
ing Him, by Amendment of those 
Provisions of the Act Relating to 
Composition. 


In a number of states debtors are al- 
lowed exemptions of substantial amounts 
which are recognized under the bank- 
ruptcy act. In others, like New York, 
the exemptions are practically nothing. 

If means can be devised whereby 
bankrupts, who have in all respects com- 
plied with the requirements of the act as 
regards them, may be rewarded for hon- 
est conduct, no doubt it will materially 
lessen the present great number of fraud- 
ulent bankruptcies. Of course, the pos- 
sible advantages of a discharge from 
debts is a great inducement to comply 
with the necessary requirements to ob- 
tain this, but experience has shown that 
in a very large number of cases, this has 
been a matter of secondary consideration 
with bankrupts who figure upon going 
into business under the name of another 
if a discharge is denied. There are there- 
fore a great number of cases in the bank- 
ruptcy courts where estates are depleted 
by bankrupts who have a greater desire 
to gain financially by their bankruptcy 
proceeding, than to obtain a discharge 
therein. This situation is undoubtedly 
created by the fact that while a dis- 
charge rids them of their debts, it at 
the same time strips them of their prop- 
erty, and, though leaving them to begin 
again with a clean slate, compels them 
to do this without anything with which 
to begin, if they have been honest. 

If, therefore, a man would as well get 
some promised help to begin anew, in ad- 
dition to riddance from his debts, the 
inducement to honesty in contemplation 
of bankruptcy would be much greater, 
and beyond doubt there would be a sub- 
stantial decrease of dishonesty and fraud 
in conduct prior to bankruptcy. It may 


not be forgotten that such a provision 
leading to this result would be a great 
benefit as well to the creditors’ class, for 
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undoubtedly a large part of an estate is 
wasted by making proof of dishonesty, 
uncovering frauds, and recovering prop- 
erty, the subject thereof. 

To accomplish this object of decreas- 
ing the number of fraudulent failures 
and lessening dishonesty on the part of 
bankrupts, and affording protection to 
the creditors, which is by no means a 
small object in view, the practice of com- 
position of the bankrupts with their 
creditors should be modified. 


The Changes Suggested Respecting 
Composition of Bankrupts with 
Creditors. 


Time of Making..—None of the mat- 
ters hereinafter suggested will in any 
way affect the right of the bankrupts to 
offer compositions to their creditors, 
either before or after adjudication. The 
offer may be made by the bankrupts 
at any time subsequent to the filing of 
the petition. 

How Offer Made.—The offer should 
be submitted to the referee in charge of 
the case, who should immediately set a 
date for the hearing to be had respect- 
ing such offer, eight days’ notice of which 
shall be given to all of the creditors in the 
proceeding. Together with the written 
offer, the bankrupts should file, if not 
already filed, schedules of assets and lia- 
bilities as is now required. 

Proceedings before and Duties of 
Referee—tThe referee at such hearing 
should familiarize himself with all the 
facts and proceedings, as follows :— 

First. What the conduct of the bank- 
rupt was prior to the filing of the peti- 
tion in bankruptcy, with a view of de- 
termining whether he has complied with 
all the obligations and performed all the 
duties imposed upon the bankrupt under 
the provisions of the act. 

Second. Whether the offer of the 
bankrupt is fair and reasonable, and if 
not what would be a fair and reasonable 
offer. 

Third. Whether all the circumstances 
in the case justify the court in making 
an order of composition in the proceed- 
ing. 

Fourth. What the highest amount of 
the net worth of the bankrupt in his 
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business was within six months prior to 
the filing of the petition in bankruptcy 
in his proceeding. 

At the hearing had before the referee 
to consider the offer of composition made 
by the bankrupt, all proceedings should 
be had as may be determined best in the 
discretion of the referee in charge of the 
case, having due regard of the purposes 
herein stated. Any creditor may, up- 
on such conditions deemed proper by the 
referee, demand such examination of the 
bankrupt and subpcena such witnesses for 
examination as such creditors should de- 
sire, for the purpose of proving any facts 
which, in the opinion. of such creditor, 
is material and proper in the considera- 
tion of the alleged offer of composition 
made by the bankrupt and its confirma- 
tion by the court. As soon as the ref- 
eree satisfies himself as to whether the 
offer under consideration made by the 
bankrupt is a fair and proper one, and, 
if not, what such offer should be in the 
particular case, the referee shall there- 
upon, and as speedily as possible after 
the hearing, report such proceedings and 
his recommendations and conclusions to 
the court, and shall simultaneously give 
due notice to all the creditors and the 
bankrupt in the proceedings to appear on 
a day named, before the court, and show 
cause why the referee’s report should not 
be confirmed. The referee may in his 
discretion, if he determines the issues 
before him in favor of the bankrupt, in 
considering what is a fair and proper 
offer of composition in the case, deem the 
liabilities of the bankrupt exceeded by an 
amount equal to the highest amount of 
the net worth of the bankrupt during a 
period of six months prior to the filing 
of his petition in bankruptcy in the pro- 
ceedings, which, under no circumstances, 
however, shall exceed one third of his 
other liabilities. 

Stay of Proceedings—The referee 
may require of the bankrupt the deposit 
of indemnity for such loss suffered by 
the estate on account of the delay in its 
administration during the pendency of 
the composition proceedings. 

Review and Appeal.—All of the pro- 
ceedings had before the referee should be 
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reviewable by the judge on the hearing 
of the application of confirmation of the 
referee’s report. 

Proceedings before Judge._—The court 
on the application for confirmation of 
the composition should make such order 
in the premises as it should deem just 
and proper, and may direct further 
hearings or proceedings to be had either 
before the court or the referee. The 
court on such application may consider, 
in addition to the proceedings had be- 
fore the referee, affidavits submitted by 
parties in interest. The order of confir- 
mation of the composition made by the 
court should provide the amount of 
money to be deposited by the bankrupt, 
the time when, the place where, the per- 
sons to whom, various payments out of 
such funds should be made, and the 
method of making such payments. No 
composition should be confirmed by the 
court if it appears, from the records in 
the proceedings or otherwise, that either 
a majority in number of all the creditors 
in the estate, or creditors whose claims 
amount to a majority of the indebtedness 
of the estate, oppose the confirmation of 
the composition. 


Conclusion. 


Change of Procedure.—While the pro- 
cedure outlined above may not be prac- 
tical, it is the basic idea thereof which 
is the principal matter to be considered, 
namely, the judicial determination of the 
justice and merit of the offer of com- 
position, and, if so, the compulsory ac- 
ceptance by the creditors, and the right 
of the bankrupt upon certain conditions 
eminently just and fair to him, to ob- 
tain a certain percentage of the prop- 
erty which he turns over to the creditors, 
only if he offers a settlement to his 
creditors. 

Results——In our opinion these amend- 
ments suggested will materially lessen 
the number of fraudulent bankruptcy 
cases. 

If, by the amendments suggested, 
there will be fewer fraudulent bank- 
ruptcies, and more equality among credi- 
tors, then many grievances now com- 
plained of and criticisms made against 
the bankruptcy act will be without basis. 
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BY EDWIN S. OAKES 


[Ed. Note.—Earlier instalments of Mr. Oakes’ instructive article appeared in the July, 
August and October numbers of Case and Comment. The series will be concluded in the next 


issue. | 


HILE _informa- 
tion by a belliger- 
ent to a neutral 
that the port of 
destination is 
blockaded, and a 
warning not to 
proceed thither, 
do not amount of 
themselves to a re- 
straint or deten- 
tion within the pro- 
vision of marine policies against restraint 
and detainment of princes,’* they may 
do so, where there exists in fact a right 
or power to make the restraint effectual 
and a reasonable degree of certainty that 
it will be and can be so used. 

So, where a vessel is warned away 
from her port of destination by a squad- 
ron engaged in a rigorous blockade, and 
it is apparent that any further attempt to 
enter the port might have been followed 
by a forfeiture of the vessel and cargo 
without any recourse upon the under- 
writers, and the master could not have 
gone to any other port without forfeiting 
his insurance, the voyage is broken up, 
not by a vague apprehension of danger, 
but by a direct application of superior 
force, and the insured may abandon as 
for a total loss. 

It not being necessary to constitute a 
loss by restraint of princes or of men of 
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war that actual physical force should be 
applied to the subject insured, it is suffi- 
cient if a port in which the vessel :s lying 
is blockaded so effectually as to make it 
highly probable that the vessel would be 
captured should it leave port. So, 
where by reason of the siege and com- 
plete investment of the city in which the 
goods insured are, it becomes impossible 
to forward them, there is a constructive 
total loss by restraint of kings and 
princes within the terms of the policy, 
although there is no specific action on 
the goods themselves. 

But where insurance on goods is only 
against “unlawful” arrests, restraints, 
and detainments, the insurer is not liable 
for the breaking up of the voyage by a 
lawful blockade,™ especially where the 
policy of insurance contains a warranty 
of neutrality." 

Since a blockade does not, according 
to modern usage, extend to a neutral 
vessel in port, nor prevent her from com- 
ing out with the cargo which was on 
board when the blockade was instituted, 
the restraint to which a neutral vessel 
prevented by the blockade from leaving 
port is subjected is an unlawful one 
within the meaning of a policy of insur- 
ance against unlawful restraint.’ 

Whether a blockade is actual or only 
constructive, or whether it is unduly re- 
strictive of the rights of neutrals, is 
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immaterial as between the parties to a 
contract of insurance. The effect is the 
same whether the blockade is or is not 
authorized by the laws of war, because 
the danger to the assured is the same 
and arises from the same cause,—the 
act of one of the powers at war.!® 

An insurance “against all risks, block- 
aded ports excepted,” nevertheless covers 
a vessel sailing ignorantly for a block- 
aded port, the exception being not of the 
port, but of the risk of capture for break- 
ing the blockade, and a vessel sailing in 
ignorance of the blockade not being liable 
to capture by the law of nations.” 

A clause in a policy of marine insur- 
ance that “the insurers take no risk of 
a blockaded port; but if turned away the 
assured to be at liberty to proceed to a 
port not blockaded,” extends to every loss 
happening by reason of a blockaded port, 
and the court cannot inquire whether the 
belligerent was strictly justifiable in con- 
demning the property insured for a vio- 
lation of the blockade.*®* 

A clause in a policy of insurance on 
freight that “the assured shall not aban- 
don in consequence of the port of desti- 
nation being blockaded, but the vessel 
shall in such case have liberty to proceed 
to another port not blockaded, and there 
end the voyage or wait a reasonable time 
for the blockade of the original port of 
destination to be raised,” does not, where 
a blockade is one of the risks not taken 
by the insurer, authorize the insured to 
break up the voyage from an apprehen- 
sion that the cargo may be injured by hot 
weather while waiting for the raising of 
the blockade.*** 

Although a blockading nation may by 
the law of nations be allowed to con- 
sider its notification of a blockade as 
notice thereof to all the subjects of the 
nation to which the notification has been 
made, since it cannot be expected that 
the blockading nation should be able or 
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required to prove absolute knowledge in 
the master of the vessels of every other 
country, such rule cannot be applied to 
the case of insurance; but whether the 
master of the vessel knew of the blockade 
is properly a question of fact for the de- 
cision and judgment of the jury.™™ 


Interdiction and Embargo. 


If the port of destination has been ab- 
solutely interdicted so that the prosecu- 
tion of the voyage to its conclusion has 
become impracticable, or is attended with 
a moral certainty of danger and loss, it 
will be considered as equivalent to the 
existence of a vis major in breaking up 
the voyage. So, in a recent English 
case it was held that where a cargo in a 
British ship en route to Germany, and 
contracted to be sold to Germans, was, 
upon the breaking out of war between 
Germany and Great Britain and the is- 
suance of a proclamation prohibiting 
trading with the enemy, diverted to a 
British port, there was a constructive 
total loss covered by the words, “arrests, 
restraints, and detainments of all Kings, 
princes, or people,” though no force or 
violence was exerted. 

Where, after a vessel has set out on 
its voyage, the port of destination is cap- 
tured by a belligerent, who refuses to 
permit the landing of the cargo, the in- 
surer of the freight is not liable, the 
freight having been earned.™” 

An exemption in a policy of marine 
insurance from liability for any loss or 
expense arising from the violation of the 
existing laws or regulations of any of the 
belligerent powers restricting neutral 
commerce does not exonerate the under- 
writers from a loss arising from a viola- 
tion of a decree of one of the belligerents 
made after the execution of the policy.1 

A nonintercourse act is not violated 
where a vessel is driven by distress into 
a port of the country with which inter- 
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course is forbidden, and a part of her 
cargo taken by the officers of the govern- 
ment, and she purchases and loads with 
the produce of the country.’ 

Insurance against loss occasioned by 
“arrests, restraints, and detainments of 
all Kings, princes, and people” covers 
a domestic as well as a foreign em- 
bargo,!™ although it seems it will not do 
so if the war is between the countries 
of the insurer and the insured.’ 


An embargo imposed by the govern- 
ment to which the insurer and assured be- 
long, subsequently to the commencement 
of the risk, furnishes a legal ground for 
abandonment.!® 


Insurance “at and from” a certain port 
extends to an embargo at the loading 
port.2 

A vague rumor, or knowledge by the 
pilot, of an embargo, is not sufficient to 
charge the assured with the knowledge 
of the act laying the embargo, so as to 
render the commencement of the voyage 
illegal.1* 

Where a vessel is insured against cap- 
ture or detention, with the stipulation 
that the insurers “shall pay a total loss 
thirty days after receipt of official news 
of capture or embargo, without waiting 
for condemnation,” and is detained by 
an embargo in a foreign port, the right 
of the insured to claim for a total loss 
becomes vested on the expiration of the 
thirty days, notwithstanding the vessel 
has never been taken out of the posses- 
sion of the captain.!® 
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Conditions Arising out of State of 
War as Justifying Deviation. 


It is an established principle of the 
law of marine insurance that a devia- 
tion, unless justified by necessity, has 
the effect to discharge the insurer from 
further liability. The term “deviation,” 
originally employed to express the wan- 
dering or straying of a vessel from the 
customary course of the voyage, has come 
to have a wide significance as compre- 
hending every departure from the or- 
dinary course of conduct tending to vary 
or increase the risk. 

A deviation to avoid an enemy or to 
seek for convoy is justifiable, and it is 
always a question of fact whether the 
peril was so present and palpable as to 
excuse the deviation. It is no devia- 
tion to put into port to avoid capture ; 
or to depart from the usual route in or- 
der to avoid the chance of detention by 
the cruisers of a belligerent.’ 

Insurance on a cargo is not terminated 
by failure to proceed to the port of des- 
tination, where to do so would subject 
the cargo to confiscation.” It has been 
held, on the one hand, that a deviation 
occasioned by the ship being warned off 
from a blockaded port is justifiable ; *™* 
on the other hand, that a policy contain- 
ing a contract for a specific voyage can- 
not be extended by implication to cover 
the ship in a deviation occasioned by her 
being ordered away from her port of 
destination, which had fallen into the 
hands of the enemy.!” 

False information that the port of des- 
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tination is blockaded will not justify the 
captain of a vessel in turning back.!” 

Permission contained in a policy to 
proceed to “another near open port” if 
refused admittance or turned away 
means a near open port in a geographical 
sense.!"# 

The insurer of goods from the port 
of departure to that of destination is not 
liable where the vessel carrying them is 
lost while returning home, having been 
turned back by news of an embargo at 
the port of destination.! 

Where a merchantman undertakes 
scout duty at the direction of the capiain 
of a public vessel, acting under no duress 
or compulsion, physical or moral, it is a 
deviation, although the ship returns safe- 
ly to harbor.!"6 

The carrying of a neutral ship out of 
the course of her voyage by a belligerent 
cruiser is not a deviation which will dis- 
charge the insurer.?” 

A delay in sailing does not amount to 
a deviation, where it was caused by im- 
minent danger of capture by blockading 
forces,}”8 or by an embargo.!” 

The fact that the vessel cleared for a 
neutral port when in reality bound for a 
belligerent port will not avoid insurance 
on the cargo, the object being to di- 
minish, and not to increase, the risk of 
capture.16° 


Hostilities as Proximate Cause of Loss. 


The conduct of the captain of a ship 
of war in taking an arrested merchant 
ship in tow, in consequence of which she 
shipped a quantity of water whereby the 
insured goods were damaged, has been 
held to be not the proximate cause of 
the damage.!*! 

The insurer of a cargo is not liable for 
an abandonment of the voyage occasioned 
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by news that the port of destination has 
fallen into the hands of the enemy.'* 

The detention of a vessel by the au- 
thorities for several days, in apprehen- 
sion of hostilities, is not the effective 
cause of the loss of the voyage, where 
the ship is afterward turned back because 
of a hostile embargo in the port of des- 
tination, though if the ship has not been 
detained in the first instance she would 
have arrived in time to have delivered 
her cargo before the embargo. 

The loss of a quantity of specie, which 
the captain of a ship about to be attacked 
throws overboard to prevent its falling 
into the hands of the enemy, is covered 
by a policy of marine insurance in the 
ordinary form, it being a loss by “ene- 
mies” or by jettison, or if not, strictly 
speaking, by jettison, something ejusdem 
generis, and therefore within the general 
words, “all other losses or misfor- 
tunes,’”284 

Where a ship to avoid seizure runs to 
sea before she is properly loaded and is 
in consequence obliged to go to a port 
out of the direct course of the voyage 
insured, the underwriters are liable for 
a subsequent loss by shipwreck,!® though 
they are not liable if the policy contains 
a warranty against capture and seizure 
in port.18 

Where a vessel insured under a policy 
which provides that the insurer takes no 
risk in port but sea risks, is, while lying 
in port, forced from her moorings in a 
violent gale and driven ashore in a place 
where she could not have been got off 
unless at an expense exceeding half her 
value, if at all, there is a total loss by 
perils of the sea for which the insurer is 
liable, notwithstanding forcible posses- 
sion was thereafter taken of the vessel 
by the forces of a belligerent.**” 
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But the loss of the cargo under the 
circumstances above detailed is not a loss 
for which the insurer is responsible, there 
being no evidence that it was injured by 
the stranding of the vessel, and had not 
the ship been captured and burned it 
might have been removed in safety.'* 

The act of a government in taking 
possession of gold in transit, in antici- 
pation of the outbreak of war, is an act 
which comes under the words, “conse- 
quences of warlike operations whether 
before or after the declaration of war,” 
as used in a warranty clause exempting 
the insurer in such case from liability.” 

The destruction of a vessel by fire in 
consequence of the order of a military 
commander to burn all the cotton in and 
about the city to prevent it from falling 
into the hands of the opposing forces 
about to capture the city, is within a 
clause of the policy exempting the in- 
surer from “all claim for loss or damage 
arising from or growing out of the col- 
lision of foreign powers and of our gov- 
ernment with others.” ¥° 

Where the wreck of a vessel is attrib- 


utable to the captain’s having lost his 
reckoning, and either not keeping suffi- 
cient lookout or not lying to when his 
position was doubtful, and so running 


188 Tbid. 
189 Robinson Gold Min. Co. v. Alliance Ins. 


Co. [1902] 2 K. B. 489, 71 L. J. K. B. N.S. 
942, a Rep. 105, 86 L. T. N. S. 858, 18 
Times L. ye Com. Cas. 219, per Col- 
lins, M. R., "siana without discussion of this 
point in [1904] A. C. 359, 73 L. J. K N. S. 
$98, 91 L. T. N. S. ‘202, 20 Times L. BR Oe, 
53 Week. Rep. 160, 9 Com. Cas. 301. 

199 Marcy v. Merchants’ Mut. Ins. Co. 19 
La. Ann. 388. 

191 Tonides v. Universal M. Ins. Co. 14 C. 
B. N. S. 259. In this case Erle, Ch. J., in 
discussing the meaning of the term “conse- 
quences of hostilities” said: “Suppose there 
was a hostile attempt to seize the ship, and 
the master in seeking to escape capture ran 
ashore and the ship was lost; there the loss 
would be a loss by the consequences of hos- 
tilities within the terms of this exception. 
Or, suppose the ship chased by a cruiser, and, 
to avoid seizure, she gets into a bay where 
there is neither harbor nor anchorage, and in 
consequence of her inability to get out she is 
driven on shore by the wind and lost; that 
again would be a loss resulting from an at- 
tempt at capture, and would be within the ex- 
ception. But I will suppose a third case— 
the ship chased into a bay where she is unable 
to anchor or to make any harbor, and getting 
out again on a change of wind, but in pursu- 
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on shore, the loss is not within the ex- 
ception contained in a warranty against 
the consequences of hostilities, notwith- 
standing that had the light in a certain 
lighthouse, which had been extinguished 
for the purpose of embarrassing the 
enemy’s shipping, been burning, | he would 
have known his true position. 


Extent of Insurer's Liability; Construc- 
tive Total Loss. 


Assuming, or having determined, the 
existence of a liability ca the part of the 
insurer for a loss arising out of a state 
of war, the further question arises 
whether the assured may convert the loss 
into a total one by an offer to abandon 
to the insurer. This brings in its train 
a number of subsidiary questions, such 
as the time within which the offer must 
be made, the effect of a restitution or re- 
capture, or of a bidding in of the insured 
property at a sale under a decree of an 
admiralty or prize court, and the con- 
struction of various stipulations in the 
policy relative to abandonment. These 
will now be considered. 

In accordance with the principle that 
the possibility of recovery of the ship 
or goods insured will not prevent a loss 
from the peril insured against from be- 


ing her voyage encountering a storm which 
but for the delay she would have escaped, 
and being overwhelmed and lost; there, al- 
though it may be said that the loss never 
would have occurred but for the hostile at- 
tempt at seizure, and that the consequence of 
the attempt at seizure was the cause without 
which the loss would not have happened, yet 
the proximate cause of loss would be the perils 
of the sea, and not the attempt at seizure. 
Take another instance. The warranty ex- 
tends to loss from all the consequences of 
hostilities. Assume that the vessel is about 
to enter a port having two channels, in one 
of which torpedoes are sunk in order to pro- 
tect the port from hostile aggression, and the 
master of the vessel in ignorance of the fact 
enters this channel, and his ship is blown up; 
in that case the proximate cause of the loss 
would clearly be the consequences of hos- 
tilities, and so within the exception. But, 
suppose the master, being aware of the danger 
presented in the one channel, and, in order to 
avoid it, attempts to make the port of the 
other, and by unskilful navigation runs 
aground and is lost,—in my opinion that 
would not be a loss within the exception, not 
being a loss proximately connected with the 
consequences of hostilities, but a loss by a 
peril of the sea, and covered by the policy.” 
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ing considered as a total one,’ it has 
frequently been held that capture is so 
far a total loss as to justify an abandon- 
ment, it being neither necessary to show 
condemnation, nor to make any claim 
or appeal before calling on the under- 
writers, even though the policy con- 
tains a “sue and labor” clause.'® 

It is immaterial, as between the in- 
surer and the insured, whether by the 
capture the property was or was not 
transferred to the enemy by the law of 
the nations, and the insured may there- 
fore abandon the property to the insurer 
after capture, though it be retaken be- 
fore condemnation. 

Where a cargo is captured and car- 
ried into a port from which it may not 
be removed without giving security not 
to carry it to a port of the opposing bel- 
ligerent, this is a complete destruction 
of the original voyage, giving the in- 
sured the right to abandon.’ 

But the owner of a vessel cannot 
abandon her to the insurer because the 
ve rage has been broken up by a seizure 
of the cargo, the contract being for the 
ability of the ship to perform the voy- 
age, and not that she shall perform it 
at all events.’ 


192 Lozano v. Janson, 2 El. & El. 160, 28 
L. J... BN. 8.-337,;:5 Jar. N.S. 1401, 7 
Week. Rep. 654. 

1983 Ruan v. Gardner, 1 Wash. C. C. 145, 
Fed. Cas. No. 12,100. 

194 Tyson v. Gurney, 3 T. R. 477. 

195 Gardere v. Columbian Ins. Co. 7 Johns. 


14. 

196 Goss v. Withers, 2 Burr. 683, 2 Ld. Ken- 
yon, 325, 1 Eng. Rul. Cas. 1; Pond v. King, 
1 Wils. 191. 

197 Hurtin v. Phoenix Ins. Co. 1 Wash. C. 
C. 400, Fed. Cas. No. 6,941. 

198 Alexander v. Baltimore Ins. Co. 4 
Cranch, 370, 2 L. ed. 650. 

In Polurrian S. S. Co. v. Young, 109 L. T. 
N. S. 901, 30 Times L. R. 126, 12 Asp. Mar. 
L. Cas. 449, 19 Com. Cas. 143, where a vessel 
insured against capture and detention was 
stopped by the naval forces of a belligerent, 
her cargo of coal confiscated for the use of 
the belligerent fleet, and the vessel detained 
for six weeks, it was held that the circum- 
stances did not warrant an abandonment to 
the insurer, there being neither an actual total 
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The impossibility of prosecuting a voy- 
age on account of a blockade may be con- 
sidered as a loss of the voy2ge warrant- 
ing the assured in abandoning cargo and 
freight and recovering as for a total 
loss ; ®® and the acceptance of the goods 
at another port by the consignee after 


the abandonment, under the circum- 
stances of the case and from necessity, 
is an act done for the benefit of all con- 
cerned, and does not relieve the in- 
surer.% But where a policy permits a 
ship to proceed to a neighboring port in 
case of being turned off on account of 
blockade, the owners cannot avail them- 
selves of the policy while getting their 
property into port, and having arrived 
there, consider the voyage as broken up, 
and abandon the cargo to the under- 
writers. 

It has been held that a fear of con- 
fiscation influencing the assured against 
entering the port of destination will not 
warrant an abandonment; but these 
decisions are at variance with a principle 
recognized in some of the later cases, 
that there may be a restraint without the 
actual presence of force.®% 


(To be continued) 


loss of the vessel at the time of notice of 
abandonment, as the owners were not then 
“irretrievably deprived” of the ship within the 
meaning of § 57 (1) of the English marine 
insurance act 1906, nor a constructive total 
loss within the meaning of § 60 (2) of that 
act, it not being “unlikely that he can recover 
the ship.” 

199 Barker v. Blake, 9 East, 283: Symonds 
v. Union Ins. Co. 4 Dall. 417, 1 L. ed. 890, 
Fed. Cas. No. 13,715; Schmidt v. United Ins. 
Co. 1 Johns. 249, 3 Am. Dec. 319. 

200 Schmidt v. United Ins. Co. supra. 
on Ferguson v. Phoenix Ins. Co. 5 Binn. 

202 Hadkinson v. Robinson, 3 Bos. & P. 388, 
7 Revised Rep. 786; Smith v. Universal Ins. 
Co. 6 Wheat. 176, 5 L. ed. 235. 


208 See Sanday v. British & F. M. Ins. Co. 
31 Times L. R. 374; Miller v. Law Acci. 


Ins. Co. [1903] 1 K. B. 712, 72 L. J. K. B. N. 
S. 428, 51 Week. Rep. 420, 88 L. T. N. S. 370, 


19 Times L. R. 331, 8 Com. Cas. 161, 9 Asp. 
Mar. L. Cas. 386. 































































EABODY, we’re 
beaten, an- 
nounced Attorney 
Edward Palmer, 
wearily tossing 
aside the law re- 
port he had been 
examining, and 
biting his bloodless 
lips. “And this is 
a case where the 
lawyer and not the 
Jarvis Peabody, cold 


client is ruined!” 
pipe in mouth, helplessly regarded his 


attorney. “After all, Mr. Palmer, I don’t 
see as how you can blame me—and look 
at what I’m losin’, if it comes to that.” 

Palmer sighed, then fiercely, accusing- 
ly, he snapped : “Did you know before to- 
day, of the existence of this other ‘Jar- 
vis, —this Jarvis Phinny ?” 

“Ne 

“Did you know that your mother’s 
sister, Dora, ever married?” . 

“No—and Granddad didn’t neither. 
She ran away from home when she was 
a young girl,—like she said in court just 
now,—and went to live with her aunt in 
South America.” 

“You knew that the other daughter— 
Jane, your mother—never married ?” 

“Y-yes—but I didn’t keep tellin’ every- 
body about that. It aint a thing a man 
wants to brag about—I didn’t think it 
made any difference in this business. 
Granddad’s will said, ‘To my grandson 
Jarvis.’ That’s me. He never knew 
nothin’ about t’other Jarvis that this here 
shyster lawyer Steve Skinner has un- 
earthed from South America—” 


1Flora v. Anderson, 67 Fed. 182; Brower 
v. Bowers, 1 Abb. App. Dec. 214; Re Sander, 
126 Wis. 660, 105 N. W. 1064, 5 Ann. Cas. 
508. 

2 Where there is no ambiguity, and the ob- 
ject of the testator’s bounty .is sufficiently 
designated by plain language, so that it is clear 
who is intended, the construction is for the 
court, and parol evidence is inadmissible, al- 
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“No doubt he didn’t, but—I might as 
well give it to you straight right now. 
He’s the ‘grandson Jarvis’ who takes 
everything under your grandfather’s will, 
and you don’t get a cent.” 

““Me—why, Granddad meant me—” 

“You're illegitimate,—outside the law. 
The law doesn’t recognize you at all by 
the words used. Jarvis Phinny is the 
only grandson Jarvis your grandfather 
ever had—in the eyes of the law.” ? 

“TI thought for sure he meant me—” 

“He did mean you, I tell you, beyond 
question; but, equally beyond question, 
he has so expressed himself in his will 
that the law knows that he meant the 
other one. Can’t get back of the plain 
words, ‘my grandson Jarvis.’ ” * 

Palmer reached for a large ledger, 
glanced at a page, then said despairingly : 
“In what I considered the absolute cer- 
tainty of your being the legatee under 
your grandfather’s will I have allowed 
you to draw from the funds of the es- 
tate over $40,000, anticipating the decree 
of the probate court, confirming the dis- 
tribution. As it turns out now not a 
cent of that money is yours. And some- 
one has got to pay it back.” Then he 
hurled at Peabody: “Do you know what 
that means ?” 

Peabody’s heavy, weak face grew sul- 
len. “Well—if it comes to that,—it 
means I don’t get the other 300,000—” 

Palmer’s lip curled: “True. Pardon 
me for not extending my sympathy be- 
fore. But it means something else too. 
It means my absolute ruin,—and the ruin 
of the honorable firm of Macdonald, 
Munro, & Gordon.” His voice broke a 


though it might be thereby shown that the 
testator’s intention was entirely different from 
that expressed in the will. St. Luke’s Home 
v. Association for Indigent Females, 52 N. 
Y. 191, 11 Am. Rep. 697, reversing 2 Jones 
& S. 241; Union Trust Co. v. St. Luke’s 
Hospital, 175 N. Y. 505, 67 N. E. 1090, affirm- 
ing 74 App. Div. 330, 77 N. Y. Supp. 528 ; 
Best v. —) ee Mass. 510, 109 Am. St. 
Rep. 651, 75 N 743. 


510 


little, but fiercely he went on: “We can 
never raise this sum that you have— 
squandered. We're all absolutely d-o-n-e 
f-o-r.” 

“Well,” excused Peabody: “I asked 
you if I would have to wait the time that 
had to go by before you could make ap- 
plication to the court to wind the thing 
up, and you said no—so long as the ad- 
vances were well within the mark—and 
40,000 is some less than 340,000—” 

“IT know I did—I know that,” broke 
in Palmer, getting up and pacing about 
his consulting room nervously: “I’ve 
done it a hundred times before. We all 
do it. Legatees are hard up and urge 
us for money, and we lawyers manage 
it for them, and everything turns out 
all right, for its their money, only await- 
ing the formal order of the court. Who 
would have dreamed of such an outcome 
as this!” 

“Sure that’s the way to put it. No 
one’s to blame. This South American 
just hove up like—like one of their cussed 
earthquakes—” 


“And engulfed us.” Palmer lit a 


cigar, trying for solace, then flung it im- 
patiently away and moaned: “It’s all over 


—everything is over. It is not even a 
question of starting again. What law- 
yer who is known to have permitted im- 
proper dipping into trust funds ever has 
another chance? And Mary—Miss Col- 
lins’ father is on your bond. John T. 
Collins will pay,—Oh yes, he'll pay,— 
and grunt when he hears the name of 
Edward Palmer.” 

The telephone rang cheerily. Palmer 
listlessly answered: “Yes? Yes, Mr. 
Macdonald. Yes, I wish you would.” 
Turning, he explained to Peabody : “Our 
Mr. Macdonald has heard of this trouble 
and is coming in.” 

Macdonald, bald, thin; long lines 
drawn from the corners of black eyes 
down his cheeks to his thin lips, entered 
hurriedly : “Tell us about it, Ed, just the 
salient facts.” 

Palmer pulled himself together. “Case 
absolutely without complications—just a 
moment, please—Miss Martin, please 
take this.” A stenographer silently bent 

® Gelston v. Shields, 78 N. Y. 275; Dickison 
v. Dickison, 36 Ill. App. 503. (England) Re 
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over her book. Palmer went on: “Simon 
Peabody, a widower, died a little over 
two years ago. Left will, short, simple, 
perfectly legal. Left everything to his 
grandson Jarvis”—he glanced scowlingly 
at a typed sheet in his hand—“by that 
phrase, bare of any identifying or quali- 
fying word. At time of death there was 
our client Jarvis Peabody, the son of a 
daughter Jane, who never married, and 
there was—as transpires by the astound- 
ing evidence sprung upon us this morn- 
ing in court by that shyster Skinner— 
that there was a child Jarvis Phinny, a 
son of another daughter Dora, who left 
home when she was a young girl and 
was completely lost sight off—somewhere 
in South America—” 

Macdonald interjected: “Then, under 
the bare words, ‘my grandson Jarvis,’ 
this South American grandson would 
take everything, eh?” 

“Exactly,” breathed Palmer. Then 
added : “Of course the old gentleman un- 
questionably meant our client to take. 
The boy grew up on the homestead, 
worked for years for his grandfather, 
was his right-hand man. Simon Pea- 
body never heard of this other child—did 
not even know his daughter Dora was 
married—” 

“Yes,” interrupted Macdonald, “but 
the trouble is you can’t give evidence of 
that. No ambiguity to explain. Pitty 
he didn’t say, ‘My dear grandson Jarvis,’ 
or, ‘My grandson Jarvis who has always 
helped me’—some identifying word that 
would take it out of its severe legal mean- 
ing. So Steve Skinner dug this out, 
did he. Humph—he’s not very bright— 
how’d he get at it—know ?” 

“T think I know. You remember the 
Timber-limits Case—the one where I 
showed Skinner up on those crooked 
affidavits. He was threatened with dis- 
barment, and Slick’s influence alone saved 
him. Well, when he was down in the 
Moose lake district he must have caught 
some old gossip and that gave him the 
clue for he got in touch with these South 
American people, and brought them up 
here, and flung them on us this morning 
like—like a bomb from a peaceful sky.” 
Fish [1894] 2 Ch. 83, 7 Reports, 434, 63 L. 
J. Ch. N. S. 437, 70 L. T. N. S. 825, 42 Week 
Rep. 520. 











“Didn’t our office even know that Jar- 
vis here was illegitimate ?” 

“Never dreamed of such a thing. Jar- 
vis didn’t like to talk about it—naturally, 
and he didn’t think it had any bearing—” 

“Wouldn’t have had, had this other 
fellow not popped up.” 4 

“Just so. Well, the will was sent to 
our office during my vacation, and was 
put through in the ordinary routine by 
one of our clerks—Mr. Williams. When 
I returned, my files showed me that it 
had been placed under my management, 
and I have continued it until now, when, 
the time having elapsed, on making my 
application for a formal decree on pass- 
ing accounts and for distribution, I ran 
up against this horrible thing!’ His face 
muscles sagged queerly. Macdonald 
wondered for a moment if their most 
highly prized salaried attorney was be- 
coming nervous—easily chagrined—the 
ruin of many a promising young lawyer. 
“Not your fault, Ed, my boy. Don’t let 
it bother you.” 

Palmer mechanically pulled in and out 
the lever of the dictagraph at his side. 
He braced himself, and began his con- 
fession: “Mr. Macdonald, the trouble 
ties 

“Just let me see the will, please,” broke 
in Macdonald. 

“But—” began Palmer, then stopped 
and silently handed Macdonald the paper 
in his hand. “This is a certified copy.” 

“From the registrar of the probate 
court ?” 

“Yes, and examined also by our Mr. 
Williams, who has initialed it.” 

“Same thing, then,” agreed Macdon- 
ald. He glared at the typed sheet, rustled 
it violently as though to shake out of 
its folds some missing word, then read 
slowly: “I, Simon Peabody”—er—‘“do 
give, devise, and bequeath to my grand- 
son Jarvis all my estate both real and 
personal and wheresoever situate,” and 
so on. “Usual provisions as to funeral 
expenses. No executor appointed, I see. 
Bond required, in that case. Hum-m. 
2 No chance, my poor fellow,” 
turning to Jarvis Peabody. Then, to 
Palmer: “Have you had a transcript 
made of the morning’s evidence?” Pal- 





*Scholl’s Will, 100 Wis. 650, 76 N. W. 616. 
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mer rang and obtained the typed evi- 
dence. 

Macdonald went over it carefully. He 
made no comment. There was none to 
make. “What time does court reopen?” 

“At 2:30. The judge gave me a lit- 
tle extra time to answer.” 

“There is no answer.” 

“No—I suppose there is no answer— 
no way out.” Palmer’s face twitched. 
Macdonald soothed : “Well, that being so, 
all we can do is to watch them beat us. 
It’s just one of those grotesque things 
that sets the world laughing at the law.” 


“It’s Hell,” burst out Palmer. Mac- 
donald stared at him agape. 
A clerk knocked, then entered. “Mr. 


Skinner wishes to see you, Mr. Palmer.” 
Skinner’s loud voice elbowed over the 
clerk’s should. “Just a moment—-Oh, Mr. 
Macdonald, how do you do? And you, 
Jarvis.” His coarse, red face was flushed 
with triumph. “I just wanted to say— 
about that Elkin’s defense. I’ve been 
busy all day—as you know. Will to- 
morrow be aii right for filing ?” 

“You have all day to-morrow,” re- 
plied Palmer, consulting a diary. 

“Oh, have I? Then I’m all right. 
Don’t h-a-v-e to ask any favors.” He 
stood grinning. “About this Peabody 
case—if it goes in our favour, and it 
looks that way now, I presume that our 
client can take over the securities and 
cash in the morning?” 

Jarvis Peabody began: “Why, Mr. 
Skinner, it’s this way—” 

“Now, Mr. Peabody, please!” broke in 
Palmer sharply. 

“Oh, all right. Let the lawyers talk— 
It’s what they’re paid for.” 

It was Macdonald who answered. “I 
think, Mr. Skinner, your firm are a lit- 
tle premature.” He was annoyed. He 
added, “Of course your firm have al- 
ways been so prompt—” 

“Thank you. The firm will not for- 

et!” 

“Whatever order the court makes,” 
went on Macdonald frowning, “will be 
implicitly obeyed. There was no need—” 

“Oh, all right. All right. Keep your 
hair on.” He tittered. “I just wanted 
to know. Mr. Palmer has everything in- 
tact—no doubt?” 

Macdonald turned angrily away and 





512 


disdained to answer. Skinner went out 
grinning. 

Macdonald gritted his teeth. “Ambu- 
lance-chaser!”” he sputtered, “He'll do 
their dirty work. He’s no lawyer any- 
how. That tongue of his will 
get him into trouble some day. Faugh!” 
Then added : “Good thing we have every- 
thing in apple-pie order.” 

“That’s just what I started to tell you 
about when Skinner came in,” said Pal- 
mer, shuddering. ‘Peabody has been an- 
ticipating the decree of the court.” 

“What!” shouted Macdonald. 

“I have allowed him to draw some 
$40,000.” 

“You fool,” exclaimed Macdonald 
springing to his feet. “You infernal—” 
He paused speechless with the catas- 
trophe. 

Palmer went on stonily. “Advances 
are made—like this—every week in this 
very Office.” 

“They are when the matter is un- 
questioned. Oh, damnation!” 

Then, his face lined with trouble: 
“That’s what Skinner was hinting at. 
We're done for. If some of us escape 
state’s prison—” he gestured. Then, 
after a moment: “I'll go into court this 
afternoon, myself.” 

Palmer broke out at that: “That’s un- 
just. It’s my funeral—” 

“It’s the funeral of all of us. ‘ 
And the bondsmen will have to pay the 
funeral expenses.” 

“Oh, I’ve got him all right,” crowed 
Mr. Steve Skinner to Slick of the shyster 
firm of Slick, Todd, & Snarley. 

“And you are naturally pleased,” sug- 
gested Slick. “There is a slight personal 
animosity between you, is there not?” 

“A slight—? Say! Look at the way 
he used me on those affidavits. I had 
every reason to believe that those affi- 
davits were—” 

“I’m afraid you had—” 

“Every reason to believe,” repeated 
Skinner, his face blotchy with anger, 
“that those affidavits were—” 

“So the state bar was inclined to de- 
cide,” taunted Slick. He disliked Skin- 


” 


5 The curious student is referred to Doe 
ex dem. M’Eacheran v. Taylor, 6 N. B. 525, 
where a similar catastrophe befell. 
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ner, but the man was—a business hustler 
which made up for his inadaquate knowl- 
edge of law. He reached for a pen dis- 
missingly. 

But Skinner had more to tell. “Slick,” 
he leered, “Palmer’s let Peabody put his 
hand in the bag! I know it. We've 
got the whole firm.” 

This was something worth while. 
Slick was all eagerness to hear. Skin- 
ner told him what he had gathered of 
Peabody’s extravagance. Thousands had 
been lost in wild living. 

The two sat long gloating over it all. 

Mr. Steve Skinner and Mr. Ham Slick 
were already seated at the attorneys’ 
table in the probate court room when 
Macdonald, closely followed by Palmer, 
entered. 

The judge glanced at the attorneys, 
then at the stenographer: 

“In the matter of passing accounts and 
distribution, Simon Peabody estate. 
Heading resumed. Now, Mr. Palmer.” 

Palmer moaned hopelessly to Macdon- 
ald; “There is nothing to say.” 

Macdonald rose. “I am with Mr. Pal- 
mer, your Honor.” 

The next hour was spent in futile bom- 
bardment. The enemy’s position was im- 
pregnable. Skinner lolled back in his 
chair, grinning. 

At length the judge began to gather 
papers together preparatory to deliver- 
ing judgment. “If there was anything to 
be gained by—” 

Macdonald understood the judge’s con- 
sideration and bowed, but spread de- 
precatory arms. He thundered a final 
bitterness: And all this big estate goes 
to a child of whose very existence the 
testator knew nothing—” 5 

“The law does not permit evidence of 
that to vary the unambiguous wording of 
the written instrument,” interposed the 
judge kindly, but firmly.® 

Skinner, without the courtesy of ris- 
ing, smirked: “The testator has clearly 
expressed his intention.” 7 

“Exactly,” agreed the judge. Skin- 
ner felt a warmth of gratified vanity at 
the judge’s approval. He did not often 


6 Root’s Estate, 187 Pa. 118, 40 Atl. 818. 
a 30 Am. & Eng. Enc. Law, 2d ed. 682, 














‘win approval from the bench. He went 
on, flushed. “More than that, your Hon- 
or, if my learned friend Mr. Palmer had 
taken the trouble to look at the original 
will in the vaults he would have himself 
observed how the testator actually in- 
tended to exclude this so-called Jarvis 
Peabody”—Slick was tugging at his coat 
tails, but Skinner was not to be robbed 
of his gibe—“because in the original will, 
‘the words originally were, ‘to my grand- 
son Jarvis Peabody’—no doubt the word 
“Peabody’ being written through habit— 
but we find that the testator saw his mis- 
take, and the word ‘Peabody’ is scored 
out with a line drawn through it—” 

“What!” Palmer was on his feet in an 
instant. Every instinct was alert, hope 
in his heart. “I move, your Honor, that 
the original will and evidence taken up- 
on proof thereof be brought from the 
vaults.” 

The judge waived aside Slick’s labor- 
ed, troubled objection, and said a few 
quiet words to the registrar, who went 
quickly out. He presently returned with 
a bundle of papers. The judge ran 
hastily through them. “This is what you 
wish to see, Mr. Palmer,” he said, pas- 
sing the will to Palmer. Palmer and 
Macdonald pounced upon it. There it 
was—in the seventh line—‘to my grand- 
son Jarvis Peabody.’ A single line was 
‘drawn through the word ‘Peabody.’ In 
the margin opposite the erasure there 
were no initials, either of the testator or 
the witnesses. 

The judge was rapidly turning over the 
evidence taken on the probate months be- 
fore. He spoke quietly as he did so: 
“T note that the proof was taken before 
my registrar in my absence on vacation. 
I would infer from the fact that the 
word ‘Peabody’ is omitted from the let- 
ters which were issued that the erasure 
was proved to have been made before 
execution of the will, in which case, of 
course, it would not need to be ini- 
tialed—” ® 





8 Re Voorhees, 6 Dem. 162. 

®8It would not amount to a cancelation or 
revocation not requiring re-execution. Clark 
v. Smith, 34 Barb. 140. 

10 Wetmore v. Carryl, 5 Redf. 544. 

11 No alteration in a clause of a will (with- 
out conforming to the requirements of re- 


When You've Won Your Case, Stop! 
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The registrar turned a greenish white. 
Had he blundered ? 

Palmer’s heart stopped beating. That 
was it, he thought with a shudder. After 
all his hopes. . . . 

Slick was on his feet. “That’s exact- 
ly the point,” he began smoothly. Skin- 
ner moved to the railing beside him, and 
broke in: “What does it matter whether 
the erasure was made before or after. I 
never heard—” ® 

“Shut up, you fool,” snarled Slick. 

Palmer’s eyes were fastened on the 
judge. Presently the judge coughed, 
looked up quizzically at Slick, and said: 
“I am reading from the evidence taken 
upon probate. 

‘Registrar: “Oh, by the way, witness, 
there is a word here—Peabody—scored 
out in the seventh line—was that done 
before the will was signed ?” 

“Witness: “No, sir. I can tell you all 
about that, sir. About three weeks after 
I signed as a witness, I was over to old 
Mr. Peabody’s house, and he was going 
over the will, and he seemed to object to 
that word ‘Peabody’ being in there. He 
said that while it was the only name his 
poor, dear Jarvis ever could bear, he 
did not want it to go on record—to stand 
there forever that he could not bear his 
father’s name. So he took a pen and 
drew a line through it.”’” 

Slick began stubbornly : “Still, I fail to 
see—” 

But Judge Lindsay drew his papers to- 
ward him, coughed judicially, and, glanc- 
ing toward the stenographer, said: “In 
this will the word ‘Peabody’ in the 
seventh line remains an integral part of 
the instrument, and rectified letters will 
be issued nunc pro tunc.° The word was 
erased after execution, and, not being 
initialed by the testator and witnesses by 
way of re-execution, that act of attempt- 
ed alteration or obliteration has, in this 
case, no effect whatever—the original 
words still being legible." It is regret- 
table that the registrar, before whom the 


execution) by an obliteration can avail to 
alter its disposition except where evidence can- 
not restore its original provisions. If the 
provisions of the will at its execution are dis- 
coverable from the paper, the will must be 
admitted to probate as originally drawn. Re 
Lang, 9 Misc. 521, 30 N. Y. Supp. 388; Re 
Wilcox, 20 N. Y. Supp. 131. 
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matter came as routine business during 
my absence on vacation, did not apply 
this rule. However; The testator has 
therefore quite unmistakably designated 
the young man known as Jarvis Pea- 
body as his beneficiary. Though this 
young man is illegitimate, yet he may, of 
course, take as legatee and devisee if 
sufficiently and clearly identified, as is 
the case here.” ™* 

Slick turned upon Skinner in the cor- 
ridor: “You had to have your little 
gibe—your little dig, didn’t you—you 
d fool. Now you dig out of our 
offices.” 

Macdonald and Palmer paused at the 
curb. Macdonald began: “Our Mr. Gor- 
don is retiring next month, Ed. How 


oe v. Walker, 109 Mass. 179; Stewart 
. Stewart, 31 N. J. Eq. 398. 
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— the junior partnership strike you, 
e — 

Palmer mumbled something over his 
shoulder as he hastened toward a huge 
car that had come to a stop at the oppo- 
site curb. John T. Collins, the bonds- 
man, was leaning out talking to Mr. Gor- 
don. Mary Collins, his daughter, caught 
sight of Palmer as he hurried to her. 

“What luck in court to-day Ed?” She 
smiled into his eyes. 

The young man explained quietly: 
“Steve Skinner nearly put one over on 
me, but—his tongue slipped !” 


ae 


Shyster Huff 


Poor shyster Huff was full of bluff, 

His cheek was tough and swarthy, 

His tongue was keen, his eyes were fierce, 
Designed a faltering soul to pierce 

In manner most unworthy. 


By dark misdeed, foul strife to breed 


He was forever trying, 


To pry the cash from men apart, 
And had no heart in any art 


Except the art of lying. 


He'd pace the floor and rant and roar 
And make all sorts of faces, 
And run his fingers through his hair 


And bawl around and 


rip and tear 


Whene’er he tried his cases. 


The courts well knew his whole ado 


Was for effect, and very 
Annoying to the men of law 
Because he tried to overawe 
Each worthy adversary. 


It did not pay, he had his day, 
For Justice he neglected. 

He had no fame but evil fame, 
And to his shame he soon became 
Despised and disrespected. 


Wl" b-Stettz- 


Seattle, Wash. 
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War and Free Speech 


NGLAND has long been pre-emin- 
ently the land of free speech. On 
the Continent a very close police 

supervision is exercised over the acts 
of the individual, and anything in the 
nature of incendiary utterances is 
promptly suppressed. When an Anarch- 
ist or Revolutionist escaped from Rus- 
sia, Austria, Germany, or France, he 
sought and found an asylum in Eng- 
land. London has long been the home 
of the world’s political exiles, and yet 
it has been the freest of all the Eu- 


To speak his thoughts is every freeman’s right.—Homer. 
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ropean capitals from bomb throwing 
or revolutionary demonstrations. <A 
street speaker could denounce all Eng- 
lish institutions from Magna Charta 
down and attract very little attention. 
The suffragists created greater tumults 
and more disorder than generations of 
political refugees had done. 

This impassive attitude of the British 
government in the face of attack by a 
multitude of agitators and propagandists 
was due largely to the sense of security 
and stability that was felt by the Em- 
pire. It viewed the impassioned ha- 
rangues of street orators as idle vapor- 
ings, and looked upon them as coldly as 
the sphinx might look down upon a dance 
of sand flies. Perhaps the rulers re- 
membered the proverb, “In a free coun- 
try there is much complaint with little 
suffering,” and regarded the criticism of 
the man in the street as a healthful sign 
of the times. 

But the war has changed all this. The 
imperiled safety of the state has aroused 
those vast powers which in times of pub- 
lic emergency are exercised by govern- 
ments.. Censorship has sealed the lips 
of the war correspondents, and domi- 
iates the editorial sanctums. The tradi- 
tions of centuries have been swept away. 
Nor would the patriotism of the people 
permit speakers to utter treasonable sen- 
timents. “In time of war the laws are 
silent.” The press, too, and the indi- 
vidual must speak cautiously. 

But this state of affairs is only for 
the time being. When peace returns we 
shall witness the former tolerance. We 
have had a somewhat similar experience 
in our history. When during the Civil 
War a meeting at Albany, New York, 
protested against the arrest of Vallan- 
digham for treasonable utterances made 
in a speech at Dayton, Ohio, President 
Lincoln said : 

“Nor am I able to appreciate the dan- 
ger apprehended by the meeting, that the 
American people will by means of mili- 
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tary arrests during the Rebellion lose 
the right of public discussion, the liberty 
of speech and the press, the law of evi- 
dence, trial by jury, and habeas corpus 
throughout the indefinite peaceful fu- 
ture which I trust lies before them, any 
more than I am able to believe that a 
man can contract so strong an appetite 
for emetics during temporary illness as 
to persist in feeding upon them during 
the remainder of his healthful life.” 


Cruelty to Animals 


MULE, which the evidence showed 
“was a good work mule and easily 
controlled,” was furnished to a plow- 
hand, by whom she was severely beaten 
and so badly injured that medical treat- 
ment was necessary. The defendant in 
his statement to the jury said he slapped 
the mule with the lines. The animal, 
however, failed to recover and in a short 
time died. The Georgia court of appeals 
in affirming a conviction of cruelty to 
animals in 5 Ga. App. 480, 63 S. E. 543, 
observes : 

“There are no unusual features in the 
record, except that counsel for the plain- 
tiff in error, in expressing his indignation 
that his client should have been con- 
victed, sums up his argument in the fol- 
lowing verse: 


“No matter how hot is the bottom, 
And the mule is beset by the flies, 
Let the negro at work in the cotton 
Never slap with the lines if he’s wise. 
Though the lines may be tight on the nigger 
And the contract enslaves, he’s a fool 
If he slaps and then thinks he’s bigger 
In the eyes of the law than the mule. 


“To this portion of the argument I 
would reply in perhaps no poorer poesy, 
and I think much better law: 


“When the sun shines hot in the bottom 
And the mule is beset with the flies, 
a and the head which guides the poor 
east 
Should be at once gentle and wise. 
The man who trusts his beast to a plow-hand— 
For negroes and whites, the law is the 
same— 
Is assured that the statutes and law of the 


and 
Forbid that his brute be tortured or maimed. 


“So where a mule’s in sole charge of a driver, 
He (no matter what color his skin) 

Must show, if that mule should be injured, 
That the hurt was not due to his sin. 


Case and Comment 


True, the law holds the driver far bigger 
Than a conscienceless mule to be, 

Yet the law should avenge with all vigor 
All driver’s acts of wanton cruelty.” 


The court elsewhere expressed in prose 
a similar conclusion, which might stand 
as an apt syllabus of the case when it 
said : “Our high civilization demands that 
helpless dumb brutes be protected from 
injury and from suffering inflicted with- 
out good cause.” 


Psychological Study of a Bar- 
keeper 


NEGRO who was refused refresh- 

ment in a Pennsylvania restaurant 
on the ground that he was not of the 
right color, as his skin was too dark, 
sought to recover damages for this in- 
vasion of his civil rights. The court in 
its charge, which appears in 42 Pa. Co. 
Ct. 641, thus analyzes the mental opera- 
tions of the barkeeper, who refused drink 
or other accommodation to the plaintiff : 
“Tt appears from the evidence, and also 
otherwise, that men who have skins of 
various degrees of whiteness or yellow- 
ness or muddiness believe that they are 
the final sum of Creator’s wisdom, and 
that anybody whose complexion substan- 
tially differs from theirs is an inferior 
creature. You will therefore know that 
this barl:eeper was perfectly certain that 
Confucius, the great Chinese philosopher, 
if he had come along with his yellow 
complexion would have been distinctly 
his inferior and would have been subject 
to his contempt. So, also, if the man 
was a Little darker than Confucius, and if 
he was quite dark like the plaintiff, then 
he might be wiser than Aristotle, and 
more beautiful than Venus, and he 
would have been no good anyhow. I am 
now giving you the point of view of the 
barkeeper, and therefore show you that 
he acted in a perfectly natural manner 
without malice. It was merely the pro- 
found conviction of superiority which 
God implants in mankind.” 

The fact that the barkeeper’s conduct 
was based cn philosophical grounds 
seems to have had due weight with the 
jury which reiurned a verdict in favor 
of the plaintiff ior but 25 cents. 












Torrens Registration of Titles 


RECENT attack on the Torrens 

system of Land Title Registration 
asserts that the original Torrens law was 
not adopted in Australia to simplify land 
transfers, but to control them. It is al- 
leged that desire on the part of the au- 
thorities of England to exercise arbitrary 
control over her Australian criminal 
classes and assisted immigrants, as well 
as a surveillance over their descendants, 
caused the change in 1858 from the 
simple system of deed by conveyance to 
the arbitrary law of Sir Robert Torrens. 
It is claimed that over 3,800 “ticket of 
leave” men were refused certificates of 
registration on leaving the colony be- 
tween 1858~-1870,—a confiscation of civil 
rights. 

This statement as to the origin and 
purpose of the Torrens law we believe 
to be inaccurate. It is commonly sup- 
posed that Sir Robert Torrens, who as 
collector of customs at the port of Ade- 
laide had become familiar with the sys- 
tem of transferring and mortgaging in- 
terests in ships, by having all entries 
thereof made in one book kept in one 
office, conceived the idea, when made 
Register General of the province, that if 
this system were extended fo interests 
in lands, it would render the latter more 
readily transferable, and would simplify 
the practice and reduce the cost of con- 
veyance. (See Torrens’ “Essay on Con- 
veyances in South Australia;” Thom’s 
“The Canadian Torrens System,” and J. 
E. Hogg’s “Ownership and Encumbrance 
of Registered Land.” 

Even if the Torrens Law had its in- 
ception as a penal and disciplinary meas- 
ure, this would scarcely be a serious ob- 
jection in view of its modern beneficial 
operation. 

The Torrens system seems to be stead- 
ily winning its way. At the recent con- 
vention of the commissioners on uni- 
form state laws, held in conjunction with 
the annual convention of the American 
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Bar Association at Salt Lake City, a re- 
port was made by the special committee 
to the effect that eleven states have now 
adopted the Torrens System of Land 
Title Registration, namely California, 
Colorado, Illinois, Massachusetts, Missis- 
sippi, North Carolina, New York, Ne- 
braska, Ohio, Oregon, and Washington, 
and a resolution was adopted approving 
the system and recommending its adop- 
tion by the legislatures of the remaining 
states. 

The New York Constitutional Con- 
vention, which recently closed its labors, 
embodied in the judiciary article (art. 
VIII. § 29) the following provision : 

“Laws may be passed to provide for a 
system of judicial authentication, regis- 
tration, and guaranty by the state, or by 
any county thereof, of titles to real prop- 
erty, the determination of adverse claims 
to and interests therein, and the establish- 
ment by means of fees or otherwise of 
assurance funds to make such system 
operative. Such administrative powers 
as are necessary may be conferred on ex- 
isting courts of record.” 

If the proposed Constitution is adopt- 
ed at the ensuing election, as it doubt- 
less will be, this provision will sweep 
away every question as to the constitu- 
tionality of the Torrens system. A bill 
is now being drafted to be presented to 
the next legislature to further amend the 
present Torrens Land Title Registration 
law, otherwise known as article XII. of 
the real property law (as amended by 
chapter 627 of the Laws of 1910) so as 
to meet all technical objections hereto- 
fore interposed, in these proceedings. 


Erratum. 


The address of Honorable Peter W. 
Meldrim on “The American Lawyer” 
from which we quoted on page 396 of 
the October CasE AND COMMENT was 
delivered before the American Bar As- 
sociation instead of the California Bar 
Association as stated. 





a ZZ 
Decisions 


Well to judge depends on well to hear.—Italian Proverb. 


Action — assumed name — effect. 
Persons who carry on business under an 
assumed name without complying with 
a statute requiring them under penalty 
to file their true names in the office of 
the clerk of the county are held not en- 
titled in Hunter v. Big Four Auto Co. 
162 Ky. 778, 173 S. W. 120, to maintain 
actions in the courts to enforce payment 
for goods sold by them. The validity of 
contracts made by an individual or part- 
nership under an assumed name, or in 
violation of statute, is discussed in the 
note appended to the foregoing decision 
in L.R.A.1915D, 988. 


Animals — permitting horses to ap- 
proach fence within which others are 
pastured. The owner of a lot used to 
pasture horses, adjoining another lot 
used for the same purpose, between 
which the respective owners maintain 
wire fences on their own land several 
feet from the boundary line, for the pur- 
pose of preventing the horses in the re- 
spective pastures from quarreling, is held 
liable in the South Dakota case of 
Houska v. Hrabe, 151 N. W. 1021, an- 
notated in L.R.A.1915D, 1074, for the 
resulting injury in case he permits his 
fence to get out of repair so that his 
horses enter the intervening line, reach 
the land of the adjoining owner, and 
attract to the fence one of his horses, 
which, in attempting to strike or kick 
through or over the fence at the visiting 
horses, becomes entangled in the wire. 


Automobile — exceeding speed lim- 
it — contributory negligence. Violation 
of a statute fixing under penalty a speed 
limit for automobiles on a highway is 
held in Ludke v. Burck, 160 Wis. 440, 
152 N. W. 190, annotated in L.R.A. 
1915D, 968, not to deprive one of the 
defense of contributory negligence on 
the part of one injured by collision with 
the automobile, unless his conduct is such 
under all the circumstances as to amount 
to gross negligence. 


Automobile — letting to incompe- 
tent driver — liability for injury. That 
the keeper of a motor car livery is not 
liable for injury done by a car through 
the negligence of one to whom he let 
it with knowledge that the hirer had 
no acquaintance with the operation of 
that make of cars is held in the Iowa 
case of Neubrand v. Kraft, 151 N. W. 
455, annotated in L.R.A.1915D, 691. 
This case further holds that an automo- 
bile in good condition is not such a dan- 
gerous instrument that one letting it 
for hire must test the competency and 
skill of a customer before intrusting him 
with it, under penalty of liability for 
injuries done by the hirer’s negligence. 


Bank — joint account — payment of 
individual checks. That a bank which 
pays upon the checks of the wife alone 
a man’s money deposited to the joint ac- 
count of himself and wife is liable to 
him therefor except so far as he may 
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have ratified the checks or received the 
benefit of them, is held in Gish Bkg. 
Co. v. Leachman, 163 Ky. 720, 174 S. 
W. 492, annotated in L.R.A.1915D, 920. 


Bills and notes — draft on United 
States Treasury — forgery — payment 
— effect. The United States, it is held 
in United States v. Bank of New York 
Nat. Bkg. Asso. 134 C. C. A. 579, 219 
Fed. 648, annotated in L.R.A.1915D, 
797, cannot recover money paid by the 
Secretary of the Treasury to a bona fide 
holder for value, guilty of no negligence 
contributory to the fraud, upon a draft 
upon him bearing the forged signature 
of an officer having the right to make 
such drafts, since he was bound to know 
the signature of such official, and the 
question whether the bill is negotiable 
or not is immaterial. 


Bills and notes — typewritten figures 
— change by writing — conflict. The 
precise question as to whether typewrit- 
ten words or figures are to be deemed 
written or printed matter, for purposes 
of the rule that written shall prevail 
over printed provisions in case of a 
conflict, seems to have been discussed for 
the first time in the Wyoming case of 
Acme Coal Co. v. Northrup Nat. Bank, 
146 Pac. 593, L.R.A.1915D, 1084, which 
holds that uncertainty as to the rate of 
interest in a note, so as to render it non- 
negotiable, is not created by drawing with 
a pen a ring around the figures repre- 
senting such rate as inserted by a type- 
writer in a printed note blank, and plac- 
ing a figure above it with a pen, where 
the statute provides that where there is 
a conflict between the written and printed 
provisions in a contract, the written ones 
must prevail, since the typewritten figures 
must be regarded as printed. 


Burglary — breaking out. There ap- 
pears to have been a conflict of opinion 
amongst the early English judges as to 
whether breaking out was burglary at 
common law. The same doubt as to 
whether breaking out constituted bur- 
glary at common law, which existed 
among the early English judges, has aris- 
en among the American Judges. The 
recent case of Lawson v. Com. 160 Ky. 
180, 169 S. W. 587, annotated in L.R.A. 


Among the New Decisions 
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1915D, 972, holds that burglary may be 
established by proof of breaking out as 
well as breaking in, under statutes pro- 
viding punishment for anyone who shall 
feloniously break any dwelling house 
and take away anything of value, and 
requiring statutes in derogation of the 
common law to be liberally construed 
with a view to promote their objects. 


Burglary — opening building with 
key lawfully acquired. An employee 
opening a building at a time when his 
duties did not require him to do so, by 
means of a key furnished him by the 
employer for the limited purpose of open- 
ing the store for business in the morning, 
followed by his taking property of his 
employer therefrom with intent to con- 
vert it to his own use, is held a sufficient 
breaking to constitute burglary, in State 
v. Corcoran, 82 Wash. 44, 143 Pac. 453, 
annotated in L.R.A.1915D, 1015. 


Carrier — carrying passenger beyond 
station not regular stop — liability. 
The general rule seems to be that one 
who boards a train not scheduled to stop 
at his destination may be required to 
leave the train at the first regular stop- 
ping place prior thereto, if there be one; 
if the first regular stop is beyond his 
destination, he must pay fare to such 
place, and on refusal the train may be 
stopped and he must get off or suffer 
ejection. There is, however, some con- 
flict as to the rights and duty of the 
passenger when he has been misdirected 
by an employee. The recent case of 
Louisville & N. R. Co. v. Gaddie, 162 
Ky. 205, 172 S. W. 514, annotated in 
L.R.A.1915D, 705, holds that a railroad 
company is not liable for carrying past 
his destination a passenger who know- 
ingly boards a train not scheduled to 
stop there, although the gateman and 
brakeman made no objection to his board- 
ing the train, if the conductor, upon as- 
certaining his destination, informed him 
that the train would not stop, and ad- 
vised him to leave it at a suitable inter- 
mediate stopping place and wait for an- 
other train. 


Carriers — compulsory treatment of 
passenger — liability. A carrier which, 
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after injury to a boy upon its car, takes 
him, against the protest of his guardian, 
to its own surgeon for treatment, is held 
liable in the South Carolina case of Eas- 
ler v. Columbia R. Gas & Electric Co. 
84 S. E. 417, annotated in L.R.A.1915D, 
884, for an injury which the surgeon 
may inflict upon him through malprac- 
tice, whether it used care in the selection 
of a surgeon or not. If one who as- 
sumes to furnish medical or surgical at- 
tention to another acts in good faith and 
with reasonable care in the selection of 
a physician or surgeon, and has no knowl- 
edge of incompetency or lack of skill 
or want of ability on the part of the 
person employed, but selects an author- 
ized physician in good standing in his 
profession, he has fulfilled the full meas- 
ure of his contract, and cannot be held 
liable for any want of skill on the part 
of the person employed. This rule is 
expressly admitted in Easler v. Columbia 
R. Gas & Electric Co. the liability for 
malpractice in that case being predicated 
on the fact that the railroad company 
took the injured boy to its physician 
against the protest of his mother. 


Carrier — injury to freight — liabil- 
ity. A common carrier is at common 
law an insurer of the goods shipped, and 
is responsible for all losses except those 
arising from certain excepted causes. 
One excepted cause is improper packing 
by the shipper. The rules applicable to 
contributory negligence do not apply 
to such a case. The carrier must, to 
relieve himself from liability, it is held 
in Northwestern Marble & Tile Co. v. 
Williams, 128 Minn. 514, 151 N. W. 419, 
accompanied by supplemental annotation 
in L.R.A.1915D, 1077, show that the 
fault of the shipper was the sole cause of 
the loss. If improper packing is appar- 
ent to the carrier or his servants, then 
the carrier may refuse to receive the 
shipment, if he does receive the ship- 
ment, he assumes to carry the goods 
as they are, and the full common-law lia- 
bility as carrier attaches. 


Conspiracy — to secure discharge of 
employee. That workmen cannot law- 
fully combine to secure the discharge of 
a fellow workman by notifying the em- 
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ployer that they will quit if he is not 
discharged, merely because he makes 
conditions so unpleasant for them that 
they do not care to work with him, is 
held in Bausbach v. Reiff, 244 Pa. 559, 
91 Atl. 224, L.R.A.1915D, 785. 


Constitutional law — due process — 
restricting right to contract — railway 
conductors — prior occupation. An 
unconstitutional infringement of the lib- 
erty of contract without due process of 
law is held in Smith v. Texas, 233 U. S. 
630, 58 L. ed. 1129, 34 Sup. Ct. Rep. 
681, L.R.A.1915D, 677, to result from a 
provision of a state statute which makes 
it a misdemeanor for any person to act 
as a conductor on a railway train in that 
state without having previously served 
for two years as a freight conductor or 
brakeman. 

The decision in Smith v. Texas, in the 
light of the principles upon which it rests, 
would seem to preclude legislation which 
arbitrarily restrains a person in one 
branch or grade of railroad service from 
engaging in another branch or grade for 
which his actual experience fully quali- 
fies him. The case holds that personal 
qualification, irrespective of arbitrary 
distinction between branches and grades 
of service, is the proper standard by 
which one’s fitness to occupy a certain 
position is to be judged. The court be- 
low, which is reversed in the principal 
case, arrived at the opposite conclusion 
(— Tex. Crim. Rep. —, 146 S. W. 900), 
admitting that the statute prevented per- 
sons from acting as conductors who were 
as fully qualified as those who were per- 
mitted to engage in that occupation, but 
holding that it was within the power of 
the legislature to make such a statute. 


Constitutional law — intermingling 


of races — prohibition. Sections 1 and 
2 of the ordinance of the city of Atlanta 
adopted June 16, 1913, and the corres- 
ponding sections of an amendment there- 
to, adopted November 3, 1913, prohibit- 
ing white persons and colored persons 
from residing in the same block are held 
in the Georgia case of Carey v. Atlanta, 
84 S. E. 456, L.R.A.1915D, 684, to deny 
the inherent right of a person to acquire, 
enjoy, and dispose of property, and for 











this reason are violative of the due 
process clause of the Federal and state 
Constitutions. 

Earlier authorities on the subject are 
gathered in a note in 47 L.R.A.(N.S.) 
1087. 


Constitutional law — verdict in ab- 
sence of defendant — waiver. If, on 
the trial of one indicted for murder, a 
verdict of guilty is received in the ab- 
sence of the prisoner, and without his 
consent, while he is incarcerated in jail, 
a motion for new trial is an available 
remedy in such case, if made in time. 
Sut where a motion for a new trial is 
made by the defendant, with knowledge 
of the fact that the verdict was rendered 
in his absence, and such motion does not 
contain that fact as ground for a new 
trial, though it is recited therein, it is 
held too late, in Frank v. State, 142 Ga. 
741, 83 S. E. 645, annotated in L.R.A. 
1915D, 817, after the motion for new 
trial has been denied, and the judgment 
has been affirmed by this court, to make 
a motion to set aside the verdict on that 
ground. 


Contempt — refusal to answer ques- 
tion of grand jury. The right of a bank 
officer to refuse to disclose the state of 
a depositor’s account was considered in 
the Indiana case of Baker v. State, 108 
N. E. 7, annotated in L.R.A.1915D, 1061, 
which holds that a cashier of a bank 
cannot refuse to answer a question pro- 
pounded by a grand jury as to the state 
of the account of a particular depositor, 
on the theory that it was abusing its in- 
quisitorial power, where it knew that the 
deposits in the bank greatly exceeded 
the deposits returned for taxation, and 
was seeking to ascertain who had falsi- 
fied his tax returns, although it knew 
of no one who had done so, and was in- 
quiring as to the accounts of persons 
whose names were taken at random from 
the tax duplicates of the county. 


Contract — to pay money to one if 
unmarried — validity. That a provi- 
sion in a contract to settle an action for 
breach of promise of marriage, to pay 
plaintiff a specified amount three years 
after date if she is then alive and un- 
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married, is void as in restraint of mar- 
riage is held in the lowa case of McCoy 
v. Flynn, 151 N. W. 465, L.R.A.1915D, 
1064. 


Corporation — bank — insolvency 
— laches. A fraudulent sale by an in- 
solvent bank of shares of its capital 
stock may be rescinded by the purchaser, 
it is held in the West Virginia case of 
Morrisey v. Williams, 82 S. E. 509, ac- 
companied with supplemental annotation 
in L.R.A.1915D, 792, though action in 
that behalf is not taken until after a re- 
ceiver for the bank has been appointed, 
where no great length of time elapsed 
between the sale and the receivership, the 
purchaser did not actively participate in 
the management of the bank, no want of 
diligence on the part of the purchaser in 
discovering the fraud or in taking steps 
to rescind appears, and no considerable 
amount of indebtedness, remaining un- 
paid, accrued against the bank subsequent 
to the sale. 


Corporation — director's liability — 
debt in excess of capital — bankruptcy 
dividend. The statutory liability to 
creditors of directors of a corporation 
for contracting debts in excess of the 
paid-up capital is held in J. L. Mott Iron 
Works v. Arnold, 35 R. I. 456, 87 Atl. 
17, not affected by the fact that the debt 
had been reduced under the paid-up capi- 
tal by dividends in bankruptcy proceed- 
ing. 

The liability of directors under stat- 
utes purporting to make them liable for 
contracting debts in excess of a fixed 
limit is treated in the note appended to 
the foregoing case in L.R.A.1915D, 1028. 


Corporation — compelling corpora- 
tion to carry stock in its own name. 
The only case upon the question whether 
a minority stockholder can compel the 
corporation to take in its own name 
stock of another corporation which it is 
carrying in the names of others, seems 
to be the Maine case of Hyams v. Old 
Dominion Co. 93 Atl. 747, L.R.A.1915D, 
1128, which holds that minority stock- 
holders in a holding corporation are en- 
titled to the aid of equity to compel the 
corporation to take in its own name 
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stock which it owns, but is carrying in 
the name of individuals, thereby depriv- 
ing itself of the right to vote the stock 
at meetings of the corporation; and it 
is immaterial that, because of stock in- 
terests, the ones in whose names the 
stock is standing will control the policy 
of the corporation with respect to it. 


Covenant — breach — existing rail- 
road track. An existing railroad track 
across the property may be treated, it 
is held in Schwartz v. Black, 131 Tenn. 
360, 174 S. W. 1146, L.R.A.1915D, 898, 
as a breach of covenant against encum- 
brances in a conveyance thereof, if the 
purchaser was misled into the belief that 
the railroad had merely a leasehold in- 
terest in the right of way. 


Curtesy — action to protect — join- 
der of wife. That a man cannot, be- 
cause of his curtesy initiate and without 
joining his wife in the action, sue to 
recover possession of her real estate, and 
to recover damages for timber cut there- 
from, and rents and profits, where she 
has conveyed the property without his 
joining in the conveyance, is held in 
Bryant v. Freeman, 131 Tenn. 87, 173 
S. W. 863, which is accompanied in 
L.R.A.1915D, 996, by a note on rights 
of husband as tenant by the curtesy initi- 
ate. 


Divorce — domicil — wife leaving 


state. That a wife compelled to leave 
her husband’s domicil goes to another 
state with the intention not to return 
unless he sends for her is held in the 
Vermont case of Miller v. Miller, 92 
Atl. 9, not to destroy her residence in 
the state, so as to deprive its courts of 
jurisdiction over a proceeding for divorce 
begun by her under a statute requiring a 
year’s residence in the state to entitle one 
to maintain such action. 

Recent authorities accompany the fore- 
going decision in L.R.A.1915D, 852, the 
earlier cases having been gathered in 
notes in 12 L.R.A.(N.S.) 1100, and 28 
L.R.A.(N.S.) 992. 


Duress — threat to prosecute parents. 
That a deed secured for grossly inade- 
quate consideration, by threats to send 
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the grantor’s father to the chain gang 
for an alleged offense, will be set aside 
for duress, is held in the Alabama case 
of Embry v. Adams, 68 So. 20, accom- 
panied by supplemental annotation in 
L.R.A.1915D, 1118. 


Easement — implied reservation in 
grant. A grant by metes and bounds of 
a parcel of land over which a visible 
right of way exists in favor of remain- 
ing land of the grantor which is located 
on a public highway, by a deed contain- 
ing full covenants of warranty and no 
express reservation, is held in the Ver- 
mont case of Howley v. Chaffee, 93 Atl. 
120, L.R.A.1915D, 1010, not to reserve 
the right of way by implication, although 
it is reasonably necessary for the full 
enjoyment of the grantor’s remaining 
land, since under such circumstances a 
reservation of easement is implied only 
in case of strict necessity. 


Eminent domain — crossing railroad 
tracks with street railways. That an 
exercise of the right of eminent domain 
is not necessary to enable a street rail- 
way company, having municipal author- 
ity to lay its tracks along a public high- 
way, to cross the tracks of a railroad 
company which are laid across the street 
at grade, is held in the Mississippi case 
of Mississippi C. R. Co. v. Hattiesburg 
Traction Co. 67 So. 897, which is accom- 
panied in L.R.A.1915D, 843, by a note 
supplementing earlier annotation in 29 
L.R.A. 486 and 13 L.R.A.(N.S.) 916. 


Estoppel — of bank to deny state- 
ments of officers. The officers of a 
bank, it is held in Kennedy v. Young, 
136 La. 674, 67 So. 547, L.R.A.1915D, 
935, will not be heard to deny the en- 
tries on the books of the bank, their 
sworn published statements, and their 
sworn representations to the state ex- 
aminer of state banks concerning a de- 
posit to the credit of another insolvent 
bank, where the state examiner, the de- 
positors and creditors of the insolvent 
bank, and the public, have accepted and 
acted upon such sworn published state- 
ments. Public policy requires that the 
bank should be bound by the acts of its 
officers. 
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Evidence — burden of proof — ab- 
sence of negligence. Where a shipper 
sues a common carrier upon its common- 
law liability for injury to or loss of the 
property, and the defendant pleads and 
proves a special contract limiting its lia- 
bility to losses occurring through its 
negligence, it is held in McGrath v. 
Northern P. R. Co. 121 Minn. 258, 141 
N. W. 164, that the burden is upon the 
defendant to prove that the loss was not 
caused by its negligence, and not upon 
the plaintiff to prove that it was so 
caused. 

The cases on presumption and burden 
of proof as to a carrier’s negligence or 
lack of negligence, in case of a contract 
limiting its liability, are appended to the 
foregoing decision in L.R.A.1915D, 644. 


Evidence — effect of fertilizers — 
breach of warranty. Upon the ques- 
tion of breach of warranty that fertilizer 
contains certain ingredients in certain 
proportions in a contract which provided 
that the vendor should not be liable for 
results, evidence of the effect of the fer- 
tilizer upon crops is held admissible in 
Hampton Guano Co. v. Hill Live-Stock 
Co. 168 N. C. 442, 84 S. E. 774, anno- 
tated in L.R.A.1915D, 875, in connection 
with proof of the kind of soil, manner of 
cultivation, accidents of season, and 
other pertinent facts to prove that it 
did not contain the ingredients stated or 
in the proportion specified. 


Executor — de son tort — personal 
liability. The true representative, it is 
held in Lenderink v. Sawyer, 92 Neb. 
587, 138 N. W. 744, Ann. Cas. 1914A, 
261, annotated in L.R.A.1915D, 948, is 
bound by those acts of an executor de son 
tort which are lawful and such as the 
true representative would be bound to 
perform in the due course of adminis- 
tration. As the administrator of the es- 
tate of the deceased would be bound to 
pay the funeral expenses, if they were 
not already paid, ie cannot complain be- 
cause an executor de son tort paid them. 





Fright — fainting — fall — injury — 
liability. The rule disallowing damages 
for fright is held not to apply where 
physical injuries are caused by a fall con- 
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sequent upon a faint caused by an explo- 
sion due to another’s negligence in Con- 
ley v. United Drug Co. 218 Mass. 238, 
105 N. E. 975, accompanied with supple- 
mental annotation in L.R.A.1915D, 830. 


Fright — physical injury — liability. 
One who negligently explodes a heavy 
blast in close proximity to and casts 
débris upon a dwelling occupied by a 
woman, when he could have foreseen that 
some injury was likely to happen to the 
inmates of the house from his act, is 
held liable in the Oregon case of Salmi 
v. Columbia & N. River R. Co. 146 Pac. 
819, L.R.A.1915D, 834, for a physical 
injury inflicted upon the woman in fall- 
ing as a result of a swoon from fright at 
the explosion. 


Garnishment — cars of a foreign 
corporation. Cars of a foreign railroad 
company engaged in interstate commerce 
are held not subject in Koontz v. Balti- 
more & O. R. Co. 220 Mass. 285, 107 
N. E. 973, accompanied with supplemen- 
tal annotation in L.R.A.1915D, 838, to 
garnishment when in possession of a 
local company also engaged in interstate 
commerce, under an agreement by which 
the local company might transport to 
destination loaded cars coming into its 
possession, and employ the cars in its 
business for a per diem compensation, 
where it would be practically impossible 
for the local company to carry on its 
business independently, of the arrange- 
ment. 


Gift — delivery of certificate of 
stock. A valid gift so as to pass the 
equitable title is held to be effected in 
Herbert v. Simson, 220 Mass. 480, 108 
N. E. 65, accompanied with supplemental 
annotation in L.R.A.1915D, 733, by the 
delivery and acceptance of a certificate 
of stock in a corporation with intent to 
pass title, but without any written assign- 
ment or indorsement, although the cer- 
tificate is made transferable only on the 
books of the corporation. 


Highway — blasting trench — flood- 
ing cellar — liability. One blasting out 
a trench under municipal authority in a 
public street in which to lay a gas pipe 
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is held in MacGinnis v. Marlborough- 
Hudson Gas Co. 220 Mass. 575, 108 N. 
E. 364, annotated in L.R.A.1915D, 1080, 
not liable in tort, in the absence of neg- 
ligence, for the flow of water into a 
cellar on one side of the street from a 
pond on the opposite side, because of the 
disturbance of the earth by the blasts. 


Hospital — charity — liability for 
negligence. That a paying patient in 
a hospital conducted without stock or 
profit, in which indigent patients are 
treated without cost, and the fees ex- 
acted from patients who can pay are 
used in promoting the work may recover 
damages for injury done him through 
the negligence of an attending nurse, is 
held in the Alabama case of Tucker v. 
Mobile Infirmary Asso. 68 So. 4, L.R.A. 
1915D, 1167. 


Husband and wife — liability for 
wife's torts. Under statutes giving a 
wife the right to manage her separate 
property, a husband is held not liable in 
the Missouri case of Boutell v. Shella- 
berger, 174S. W. 384, L.R.A.1915D, 847, 
for torts committed in the management 
of her statutory separate estate, such as 
injuries to a tenant by the operation of 
an elevator in her apartment house, 
where he was not present, and did not 
direct or otherwise participate in the 
management, although his express statu- 
tory exemption extends only to liability 
for debts and liabilities contracted by the 
wife before marriage. 


Husband and wife — marriage as ex- 
tinguishment of debt from one to the 
other. The marriage to the mortgagee 
of one who has executed a mortgage on 
her real estate to secure repayment of a 
loan from him is held in the Arkansas 
case of McKie v. McKie, 172 S. W. 891, 
L.R.A.1915D, 1126, not to extinguish the 
debts under constitutional and statutory 
provisions making the property of a mar- 
ried woman her separate estate, which 
she may transfer, and giving her the pow- 
er to carry on business and sue and be 
sued. 

Earlier cases on the subject are gath- 
ered in a note in 21 L.R.A.(N.S.) 683. 


Case and Comment 


Insurance — bill of sale — uncondi- 
tional ownership. A bill of sale of 
chattels to secure money advanced to 
pay the purchase price is held in Petello 
v. Teutonia F. Ins. Co. 89 Conn. 175, 
93 Atl. 137, annotated in L.R.A.1915D, 
812, not a violation of a condition in an 
insurance policy on the property that it 
shall be void if the interest of the in- 
sured is other than unconditional and 
sole ownership. 


Limitation of actions — failure to re- 
turn attachment — when runs. The 
statute of limitations it is held in the 
Vermont case of Johnson v. Beattie, 93 
Atl. 250, L.R.A.1915D, 1163, begins to 
run against an action to recover damages 
from a sheriff for failure to return an 
attachment, when the return is due, al- 
though the full amount of injury can- 
not be ascertained until the release some 
time later of prior liens on a portion of 
the property. 


Master and servant — compelling 
discharge of servant — liability. Em- 
ployees of a coal company, who are mem- 
bers of a labor union, it is held in Roddy 
v. United Mine Workers, 41 Okla. 621, 
139 Pac. 126, L.R.A.1915D, 789, have 
the right, when involved in a trade dis- 
pute between themselves and their em- 
ployer, and growing out of this relation, 
to protest to their employer against the 
employment, or retention in his employ- 
ment, of a nonunion employee, and to ac- 
company such protest with the statement 
that if such nonunion man is employed 
or retained, the union employees will 
strike,—that is, that such employees will 
simultaneously cease to work for such 
employer,—and if such protest is not 
heeded, the union men have the lawful 
right to strike; and if it is heeded, the 
nonunion man who is discharged has no 
cause of action against either the union 
as an organization, or the members there- 
of as individuals. 


Master and servant — libel by serv- 


ant — liability of master. An em- 
ployer is held not responsible in Case 
v. Steele Coal Co. 162 Ky. 68, 171 S. 
W. 993, annotated in L.R.A.1915D, 867, 
for a libel perpetrated as a joke by his 





Among the New Decisions 


bookkeeper in stating an account with an 
employee on a blank furnished for that 
purpose, which consists of a pencil mem- 
orandum of an item implying bestiality, 
which is not carried into the footings, 
and for which there is no heading in 
the blank, since the act is not within the 
scope of the bookkeeper’s employment. 


Master and servant — right to quit 
Any man, in the absence of awork. 
contract to work a definite time, is held 
in Roddy v. United Mine Workers, 41 
Okla. 621, 139 Pac. 126, L.R.A.1915D, 
789, to have a right to quit whenever he 
chooses, for any reason satisfactory to 
him, or without any reason. If his wages 
are not satisfactory, his hours too long, 
his work too hard, his employer or his 
employment uncongenial, or his colabor- 
ers objectionable, his right to quit is ab- 
solute. What an individual may do, a 
number of his colaborers may join him 
in doing, provided the thing to be done 
is lawful. 


Mechanics’ lien — on automobile 
sold on condition. A vendor of an auto- 
mobile, who takes notes for unpaid pur- 
chase money, retaining title to the ma- 
chine as security, by placing the machine 
in the purchaser’s possession for use, is 
held in the Mississippi case of Broom v. 
Dale, 67 So. 659, L.R.A.1915D, 1146, to 
impliedly authorize the making of neces- 
sary repairs upon the machine, so that 
the lien for such repairs takes precedence 
of his lien, at least, if he knew without 
protest that the repairs were being made. 

Municipal corporation — injury . 
park playground — liability. A munici- 
pal corporation is held not liable in 
Nashville v. Burns, 131 Tenn. 281, 174 
S. W. 1111, L.R.A.1915D, 1108, for in- 
jury to a child by negligent use by other 
children of a swing on a park playground 
which it maintains for the public welfare, 
and for the maintenance of order in 
which it assigns policemen, although lack 
of care on the part of municipal em- 
ployees may have contributed to the in- 


jury. 


Name — right to assume. A person, 
being the sole owner and manager of a 
business, is held in the Oklahoma case 
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of Robinovitz v. Hamill, 144 Pac. 1024, 
in the absence of a statute to the con- 
trary, to have the right to assume any 
name under which he chooses to conduct 
his business, so long as such business, is 
conducted under such name in good faith, 
and may maintain an action for breach 
of contracts made under such business 
name. 

The right of an individual to change 
his name or to transact business and 
make contracts under an assumed name 
is discussed in the note accompanying 


the foregoing decision in L.R.A.1915D, 
982. 


Negligence — dangerous premises — 
injury to child. <A mill owner is held 
negligent in Starling v. Selma Cotton 
Mills, 168 N. C. 229, 84 S. E. 388, L.R.A. 
1915D, 850, in permitting a fence inclos- 
ing a reservoir with perpendicular sides, 
and filled with 7 or 8 feet of water, to 
the top of which a sloping embankment 
leads on the outside, to become dilapi- 
dated, when the reservoir adjoins the 
playground of the children of the mill 
operatives, so as to be liable for the death 
of a five-year-old boy who, while at 
play, crawls through the fence for a 
drink and is drowned. 


New trial — communication between 
judge and jury in absence of counsel. 
A written answer to a written question 
sent by a jury which has retired, to the 
judge, who is waiting in the lobby of the 
court to receive the verdict, without re- 
quiring the attendance in court of the 
parties and their counsel, is held in 
Lewis v. Lewis, 220 Mass. 364, 107 N. 
E. 970, although the answer is accom- 
panied by a statement that the question 
and answer are immaterial, to be ground 
for new trial, where the nature of the 
communication is never disclosed to the 
contending party, notwithstanding a 
statute requiring errors relating to plead- 
ing and procedure to be disregarded 
which do not injuriously affect the sub- 
stantial rights of the parties. 

Recent authorities as to the effect of 
the judge communicating with the jury 
not in open court are appended to the 
foregoing decision in L.R.A.1915D, 719, 
the earlier cases having been collected 
in 17 L.R.A.(N.S.) 609. 
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Parks — defective footpath — liabil- 
ity of municipality. A city that con- 
structs and maintains walks and foot- 
paths in its parks which are used as 
thoroughfares in passing from one part 
of the city to another is held liable in 
Ackeret v. Minneapolis, 129 Minn. 190, 
151 N. W. 976, L.R.A.1915D, 1111, for 
injuries resulting from dangerous condi- 
tions in such walks caused by the neg- 
ligence of its employees. 


Railroad — crossing signals — fail- 
ure to give — injury to person near 
crossing. A statute requiring railroad 
companies to give signals when trains 
approach highway crossings is held in 
the South Carolina case of Hutto v. 
Southern R. Co. 84 S. E. 719, accom- 
panied by supplemental annotation in 
L.R.A.1915D, 962, to create no duty in 
favor of persons working near the cross- 
ing, and therefore a railroad company 
which fails to give the required signal 
is not liable for injury to one at work 
near the crossing, through the frighten- 
ing of his horse, although at the time of 
the injury he had taken the horse onto 
the highway on his way home, to reach 
which required traveling away from the 
railroad track. 


Receiver — right to appeal from ad- 
verse decision. That a receiver who 
brings an action to establish a claim in 
the court from which he received his 
appointment cannot appeal from an ad- 
verse decision without permission of the 
court, is held in the Alabama case of 
Coffey v. Gay, 67 So. 681, which is ac- 
companied in L.R.A.1915D, 802, by a 
note on the right of a receiver to appeal. 


School — reading Bible — validity. 
The reading of the Bible, including the 
Old and New Testaments, in the public 
schools of the state, is held to be a pref- 
erence given to Christians, and a dis- 
crimination made against Jews, in Herold 
v. Parish Bd. of School Directors, 136 
La. 1034, 68 So. 116, annotated in L.R.A. 
1915D, 941, earlier decisions on the sub- 
ject are gathered in 16 L.R.A.(N.S.) 
860. 


Street railway — driving in front of 
car — liability for injury. Notwith- 


Case and Comment 


standing an ordinance giving wagons 
carrying United States mail a right of 
way over street cars on the public streets, 
the one in charge of such wagon, who, 
while looking at an approaching car, 
drives in front of it, is held not entitled 
in the Arkansas case of Bain v. Ft. Smith 
Light & Traction Co. 172 S. W. 843, 
annotated in L.R.A.1915D, 1021, to hold 
the railroad company liable for the re- 
sulting injury unless the motorman was 
negligent in failing to use due care in 
endeavoring to stop the car after discov- 
ering his peril. 


Tax — payment by stranger — agree- 
ment for subrogation — effect. The 
right of one who voluntarily advances 
money to pay the taxes on property of 
another to be subrogated to the rights 
of the public, was considered in Gibson 
v. Western & Southern L. Ins. Co. 161 
Ky. 810, 171 S. W. 390, annotated in 
L.R.A.1915D, 697, which holds that in 
the absence of a statute permitting tax 
officials to assign tax claims, a property 
owner cannot by contract confer a right 
of subrogation to the claims of the public 
upon a stranger who pays his taxes at 
his request, which will perserve a lien 
superior to that of existing mortgages on 
the property, although the tax collector 
attempted to preserve the lien by an as- 
signment on the tax books. 


Tax — priority to purchase money 


mortgage. Under a statute making all 
taxes upon personal property a first lien 
on all personal property of the person 
against whom they are assessed, an as- 
sessment of a personal property tax it is 
held in Minneapolis Threshing Mach. 
Co. v. Roberts County, 34 S. D. 498, 149 
N. W. 163, annotated in L.R.A.1915D, 
886, will take precedence, as to the entire 
tax on the owner’s personalty, of an ex- 
isting chattel mortgage given to secure 
the purchase price of a particular article 
of machinery. 


Tax sale — cutting off easements. 
A tax sale of real estate is held in Tax 
Lien Co. v. Schultze, 213 N. Y. 9, 106 
N. E. 751, annotated in L.R.A.1915D, 
1115, not to cut off easements of light, 
air, and access in it belonging to adjoin- 
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ing property owners, although the latter 
were made parties to the foreclosure 
proceeding and the judgment provided 
that each defendant be barred of all 
right, claim, lien, and easement in the 
property, if the complaint did not show 
that plaintiff sought to bar their superior 
easements. 


Water — municipal supply — right 
of consumer to enforce contract. That 
a consumer may maintain an action to 
enforce the rates provided in a contract 
between a municipal corporation and a 
corporation for supplying water to the 
inhabitants, is held in the Arkansas case 
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of Walton v. Proutt, 174 S. W. 1152, 


accompanied by supplemental annotation 
in L.R.A.1915D, 917. 


Will — signature — signing by ini- 
tials. Signature by initials is held suffi- 
cient in the Virginia case of Pilcher v. 
Pilcher, 84 S. E. 667, to validate a holo- 
graphic will under a statute providing 
that no will shall be valid unless signed 
in such manner as to make it manifest 
that the name is intended as a signature. 

The cases on what amounts to a sig- 
nature by a testator are appended to the 
foregoing decision in L.R.A.1915D, 902. 


Recent Canadian Decisions. 
[NOTE.—The more important of these decisions will be reported, with full annotations, in British F:.iing Cases.) 


Libel and slander — right of action 
by person not mentioned. A charge 
that a man and wife were not legally 
married so reflects on offspring of their 
union as to entitle such offspring to 
maintain an action for libel, although the 
author of the libel did not know that 
there were any offspring. Chiniquy v. 
Bégin, Rap. Jud. Quebec, 24 B. R. 294. 


Waters — riparian owners — right of 
access — interference. The increased 
difficulty of the landing of fishing boats 
in stormy weather, due to the construc- 
tion of a pier in front of a water lot is 
an interference with the public right of 
navigation, and not the private right of 
adjoining riparian owners to access to 
the land from the water, so as to sup- 


port a claim for damages or an injunc- 
tion. Baldwin v. Chaplin, 34 Ont. L. 
Rep. 1. 


Wills — construction — devise by 
implication. A will by which the tes- 
tatrix devised to her testamentary trustee 
a house and lot “to be held by my said 
trustee in trust for my grandson, Harry 
Johnston, until he arrives at the age of 
twenty-six years, but in case he should 
die before arriving at that age, then my 
said trustee shall dispose of said prop- 
erty as she is hereinafter directed to dis- 
pose of the residue of my estate,” is held 
in Re Cotter, 34 Ont. L. Rep. 24, to give 
the grandson, by implication, an absolute 


estate upon arriving at the age of twenty- 
six. 





a 


The world is a comedy to those that think, a tragedy to those who feel.— Walpole. 


Facing the Music. The following 
amusing letter was written by an attor- 
ney to one who forwarded him for col- 
lection claims in favor of a company 
conducting a correspondence course in 
music : 


Yours inclosing claims against Hillary 
L., and Mrs. G. B., and Tommie and 
Gertie B. is received. Realizing the im- 
portance of the matter, and being an 
ardent advocate of the higher cultiva- 
tion of musical talent in this country, I 
have given special attention to the inves- 
tigation of these collections. 

I sent for Hillary L., who is a valued 
employee of one of the lumber com- 
panies here, and presented the claim to 
him. He stated that he feels unwilling 
to respond. As cause therefor, he states 
that recently in the chancery court of this 
county he obtained a divorce from an 
ancient and unattractive spouse, and was 
at the time engaged to marry a very 
likely young mulatto girl; but one night, 
in the exuberance of his newly acquired 
musical education, the influence of an 
October moon and several bottles of Bud- 
weiser, he undertook to serenade his fair 
fiancée, and that she fell into a spasm, 
from which it required the assistance of 
two doctors to extricate her. As a re- 
sult, she refused to marry him, and he 
was compelled to take a girl of many 
less attractions. In addition, he had to 
pay the doctors $4.35, and, as your bill 
amounts to only $4, he claims a balance 
of 35 cents. I was not satisfied with 
this statement, knowing that your client 
must have made no mistake, and setting 


down the distress of the maiden to her 
lack of musical culture, so I called in a 
committee consisting of a well-known 
singer, and also the famous German 
quartette of this city. 

You may be advised that I, myself, 
used to sing at Ringville, and my rendi- 
tion of “Greenland’s Icy Mountains” and 
“Over There” were considered very ar- 
tistic. So I was personally no mean 
judge. We had Hillary sing the plain- 
tive little ditty, “The Irish and the Dutch 
are neither very much, But a negro beats 
a Greaser all to Hell,” and various other 
equally classical productions. The com- 
mittee after having considered of their 
verdict, returned that the singing was. 
rotten. 

Also I might mention that Hillary 
raised the constitutional objection that 
between the keys of “B” and “C” there 
was no black key, and that he considered 
the same class legislation and obnoxious. 
to the 14th Amendment to the Constitu- 
tion. I don’t know whether your client 
taught music that way, but, if it did, the 
contention might have some support from 
the supreme court of the eastern states. 

Under these conditions, I am afraid 
that you would have trouble in getting a 
verdict. If we should get a verdict, there 
would be no trouble in making the 
money, as Hillary has about $17.35 worth 
of property, consisting of one bed and 
bedding, and a cooking stove, and the ex- 
emptions in this state is only $500 worth 
of personal property. 

As to Mrs. G. B., I engaged no com- 
mittee. She assured me that she came 
very near being churched for breaking 
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up a meeting at Paradise on account of 
her singing, and, furthermore, that in at- 
tempting to reach high “C” she blew out 
one of her flues, and the same has never 
drawn satisfactorily since. 

I have not seen the other defendants, 
but will do so if you require. 

Very truly yours, 


Union Forever. A longshoreman and 
a woman were recently arrainged before 
a magistrate in New York city on a dis- 
orderly conduct charge. The policeman 
told the judge he found the couple in 
a rough and tumble grapple in the gut- 
ter. 

“What have you to say for yourself,” 
the judge asked. 

“Judge, yer Honor, this woman prom- 
ised to marry me. I bought the marriage 
license and I gave her a union suit for a 
wedding present and this morning she 
tried to wiggle out of it.” 

“Wiggle out of what?” the judge 
asked, the union suit?” 

“No, your Honor, the wedding, and 
she also wanted to keep the present, so 
we had a little argument. Judge, yer 
Honor, if you will let us off we will go 
and be married right off.” 

“Discharged,” said the judge, “and 
good luck to you.” 

The reconciled couple departed in 
the direction of the nearest church with 
the trousseau, the cause of the trouble, 
rolled in a neat bundle under the arm of 
the bride-to-be. 


The Reason. An editor smarting un- 
der the immunity of lawyers from slan- 
der suits gets even by throwing off the 
following : 

“A lawyer in a court room may call a 
man a liar, a scoundrel, villain, or thief, 
and no one makes complaint when court 
adjourns. If a newspaper prints such a 
reflection on a man’s character, there is 
a libel suit or a dead editor. This is 
owing to the fact that people believe 
what an editor says.” 

We dissent. The reason is that the 
press has a thousand tongues; a lawyer 
but one. 
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An Explanation of the Difference. 
Recently the St. Paul Baptist Church, 
of Brookhaven, Mississippi, property of 
a colored congregation, was destroyed by 
fire. The tracks of the Illinois Central 
Railroad Company were directly in front 
of the church building, which was on the 
west side of the track, and almost di- 
rectly in front of the church, on the op- 
posite side of the track, stood a sawmill 
plant. 

Upon the day the church building was 
burned, sparks were emitted from the 
smokestacks of passing locomotives, and 
from the smokestacks of the sawmill. 

The St. Paul Baptist Church sued the 
railroad company, alleging that its church 
building was destroyed by sparks from 
the railroad company’s locomotives. The 
railroad company plead that the church 
building was destroyed by sparks from 
the smokestacks of the lumber company, 
or from some other cause. 

The plaintiff opened its case and in- 
troduced as its first witness a negro who 
was clothed with the title of trustee and 
deacon. He was much impressed with 
the importance of the occasion, and, after 
being sworn, testified as follows: 

Q. How far was the church from the 
track? 

A. I don’t just remember, but— 

Q. Well, about how far? Was it as 
far as the sawmill? 

A. The sawmill is further than the 
church. It’s 10 or 15 foot difference in 
each side. 

Mr. R. L. McLaurin, of Vicksburg, 
Mississippi (to opposing counsel). Take 
the witness. 

Cross-examination by Mr. T. Brady, 
Jr., of Brookhaven, Mississippi. 

Q. What is it that is 10 or 15 foot? 

A. Difference in the length of the 
church from each side of the railroad. 

Q. What do you mean by that? 

A. I mean, that it’s further on one side 
over on the east side of the railroad— 
difference in the east side and west side— 
there is 10 or 15 foot difference in the 
length of them. 

Q. Length of what? 

A. Difference there is in them. 

QO. Length of the difference? 

. Yes, sir. 
. What is the difference? 
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A. I couldn’t tell you exactly unless 
I had a statement of it. 

Q. Do you really know what you are 
talking about? 

A. Yes, sir; I know. 

Q. Well, explain it. 

A. [ll explain what I am_ talking 
about. I mean to tell you that on the 
railroad side where the sawmill is, it’s 
further from the railroad than the rail- 
road is from the church on the other side. 

Q. You mean to say that the sawmill is 
further from the railroad than the church 
is from the railroad? 

A. I mean to tell you that the sawmill 
is further back from the church than 
the sawmill on this side of the church 
is from the railroad. I'll show you what 
I’m talking about. Here’s the sawmill 
over here (using a blotter for an illus- 
tration). I mean to say that the sawmill 
over here is further back from the rail- 
road here than the church is over here 
from the railroad on the other side. You 
caught my idea? (Prolonged Laughter.) 

Q. I didn’t know whether you had any 
or not. 

A. That’s what I’m trying to show 
you. (Crowd Roared.) 

Q. You have succeeded. 
Laughter. ) 


Must Tell War Tales at Tomb. A 
French soldier fighting in the Argonne 
has just inherited an estate valued at 
$40,000 from an eccentric army officer 
who lived in the soldier’s native village. 
The only condition attached to the legacy 
is that the soldier must from time to 
time visit the grave of his benefactor and 
relate there some of his war experiences. 
The will says: 

“Being without family, I leave the 
whole of my fortune to Paul Cambon, 
farmer. I desire thus to show my grat- 
itude to him for having for many years 
listened patiently and with every air of 
interest to the stories I used to tell of 
the war of 1870. I trust that he will be 
spared to return to his village after the 
present war, and my only request to 
him is that he come occasionally to my 
tomb and there relate some of his own 
war experiences.” 


( Continued 


Japanese Proverbs. It has been said 
that the Japanese are as apt and unique 


Case and Comment 


in their proverbs as they are in their 
works of art. What, for example, could 
be more appropriate to men in certain 
desperate circumstances than this: “Man 
may shout when he can no longer swim?” 
“While the tongue works the brain 
sleeps,” is another saying of the Japanese, 
which expresses their contempt for lo- 
quacious persons. 

The Japanese are quick at repartee; 
their wit is keen and tempered, and they 
can often administer a perfect snub in 
brief, terse form. In illustration of this 
there may be cited the following in- 
stance: 


There was being tried in a court a 
case involving the possession and owner- 
ship of a piece of property. The litigants 
were brothers. The holder, who was 
clearly not the rightful owner, had as- 
saulted and ejected his brother, and was 
protesting his right to defend his claim. 

The examining magistrate listened 
very patiently to him until he closed with 
the words, “Even a cur may bark at his 
own gate.” Then the judge quaintly 
voiced the judgment, as if stating an ab- 
stract point of law—‘‘A dog that has 
no gate bites at his own risk.’”’-—Wash- 
ington Star. 


A Matter of Opinion. Some dispute 
having arisen whether or not the sheriff 
should be allowed 10 cents per mile for 
both himself and prisoner when convey- 
ing one to the insane asylum, the sher- 
iff wrote to the attorney general’s de- 
partment, and received from it a letter, 
in which it was stated that “in our opin- 
ion” the sheriff should be allowed 10 
cents per mile for both himself and his 
prisoner. The sheriff, thinking that he 
had the matter where the court could 
not refuse him, presented the communi- 
cation with an air of finality, but was 
much taken back when, after reading 
the letter, the learned presiding judge 
leaned back in his chair, and said that 
the letter only stated that it was the opin- 
ion of the attorney general, and did not 
state that it was the law, and said that 
the court has as much right to their opin- 
ion as the attorney general had to his, 
and consequently refused to allow the 10 
cents per mile. 





BY W. LIVINGSTON LARNED 
(Note.—Perhaps the most famous judge in the whole South presided in an Atlanta, Georgia, 


court where dozens of cases came up daily. 


He was lovingiy known as ‘“‘Judge Briles’’ by his 


ever-changing audience, and while it was his stern mission and duty to administer punishment, as 


well as justice, erring ones were devoted to him just the same. 


Judge Broyle’s court is rich in 


stories, and it is from this picturesque source that a countless number of thoroughly authentic 


anecdotes have come. 


Respect of Old Age. 

A venerable negro who had lived 
through the picturesque slavery days, but 
whose mind continued clear and active, 
despite his age, was brought before Judge 
Broyles for locking his sister up in a corn- 
crib and keeping her there over night. 

“You are entirely too old to be brought 
before this court, Uncle Henry,” said his 
Honor, “and I will see that you are 
treated leniently on that account, but 
will you explain why you treated your 
sister in such a cruel manner?” 

“Jedge Briles,” returned the ancient 
negro, running his fingers through his 
white hair, “that ‘ooman done try ter 
interfere wid me marryin’ my ninth 


The Artful Dodger. 


There was an air of proud distinction 
about the tall, erect, raw-boned southern 
cracker as he stood before Judge Broyles, 
felt hat in hand, and generous quid 
tucked away in one corner of his ca- 
pacious mouth. 

“This man, your Honor,” explained the 
officer who had made the arrest, “is a 
suspicious character. We found him hid- 
ing along Decatur street, first in one 
alley and then in another. Why, would 
you believe it, your Honor, when I final- 


Judge Broyles is now a member of the court of appeals. ) 


ly got him, he was hiding under a stack 
of dirty clothes in a hand laundry.” 

“What have you to say for yourself, 
Peter Cooper Haggs?” demanded the 
judge. “What were you hiding from— 
the court must know!” 

Everybody in the big room leaned for- 
ward to catch the stern-faced cracker’s 
answer. They were prepared for some 
sort of fiendish plot. 

“Ma’ wife wuz atter me ter pay fer 
th’ rent,” was the prisoner’s calm re- 
sponse. 


War Hath no Fears. 

“If you don’t stop this business of 
getting arrested,” remarked his Honor, 
to a trampish southern ne’er-do-well, who 
was in the habit of appearing before the 
court, at least once a week, “we'll have 
to see if we can’t send you over to Eu- 
rope. They make men hustle in that sec- 
tion just now.” 

“Jedge,” replied the trampish person, 
yawning and rubbing his hand over a 
stubby chin, “ef you had et som’ of th’ 
pies that has been handed out t’ me since 
my beint on th’ road, you wouldn’t let 
a leetle thing like a bustin’ shell worry 


9’ 99 


ya’. 


A Way ‘Round the Judge 
Three times his Honor had rapped 
loudly on his stand with an emphatic 
and angry gavel. Three times the name 
of “Mose Johnson” had been called 
aloud. And still the fat little middle- 
aged negro, with a complexion shiny 
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black, sat asleep on the bench over by the 
door, where he had been deposited by 
an officer during the trial of the previous 
case. 

His countenance wore an expression of 
heavenly content, and the gin he had 
consumed was still causing rapturous for- 
getfulness. 

Officer Bill Nemes stalked over and 
grabbed “Mistah Johnsing” by the scruff 
of the neck. 

The drowsy, but startled, negro, was 
led limply to the stand. 

“What do you mean by sleeping in the 
presence of the court?” thundered the 
judge. 

“Well suh, jedge’—stammered the 
prisoner, rubbing his eyes, but resource- 
ful to the last, “hit wuz des dishyere way, 
jedge. I wuz dreamin’ "bout you, an’ 
dat wuz sech a putty dream, jedge, I 
didn’t hav’ no heart fo’ disturbin’ hit.” 


Wife vs. Husband. 


George Sylvester had been caught tak- 
ing some “white folks” clothes from a 
line, in the back yard. 

But, in court, he stoutly protested that 


it was all a mistake. The officer on the 
case was equally sure that George was 
lying. 

Suddenly a stoutish negro woman at 
the back of the court room waved her 
hands. She proved to be George’s wife, 
and asked to testify in his behalf. 

“He’s a hones’ nigger, jedge,” she 
panted. 

“You don’t think he would have taken 
those things, then, under the circumstan- 
ces?” his Honor asked, pointedly. 

“No, sah—no, sah—not Mistuh Syl- 
vester,” the woman retorted, with much 
emphasis, “not with Miss Amy an’ Miss 
Violet in dat upstairs winder whar dey 
allus sits in de mornin’; ef it hadda been 
George, don’t yu’ know jedge, dat man 
would a-come atter dark.” 


Justifiable Assault. 


Twwo-hundred-and-fifty pound Mammy 
Cordelia, a “washerwoman in th’ white 
folks family,” was arrested for assault- 
ing a collector from one of the local in- 
stalment furniture houses. 

“It was something terrible, sir,” ex- 
plained the policeman, “she blacked his 
eye and broke a finger and scratched his 
leg and sent him to the hospital in a bad 
way!” 

Judge Broyles turned sharply to the 
muscular negress. 

“It looks as if the court would be 
compelled to deal pretty severely with 
you this time Mammy Cordelia,” he said. 
“I’m surprised. Why should you do such 
a thing?” 

“Dat onnery white man is a collector, 
judge,” Cordelia hastily explained, “and 
he sho’ do pesticate mah lif’ mos’ out. 
He come to mah cabin Friday an’ lowed 
he must have dat instalment. I took fust 
one insult and den anudder, jedge, ’twill 
he asked ter see dat ole ’stalment bed 
what he sold me. An’ I showed it to him 
an’ he pulled up de mattrix, jedge, yas, 
sah, an’ I stood dat. Den he kept on 
an on, jedge, ‘twill I tole him fer ter 
take his ole bed an’ go-on. Whut yo’ 
s’pose he said, jedge? He said, ‘Well, 
mebbe ef yo’ don’t pay I'll whistle fer 
hit some mornin’ an’ hit’ll walk back ter 
de sto’. An’ dats when I lit inter him, 
jedge!” 


His One Vice. 


“Mirandy Thompson—step to 
bench.” 

“Yas, suh.” 

(She was sworn in.) 

“What is this the court hears, Mirandy 
—you want to be freed from your hus- 
band? This court can’t settle questions 
of that kind—we can only take care of 
the part where you hit Mr. Thompson 


the 

















husband a good provider ?” 

“Yas, suh—he makes good money.” 

“And has a steady job?” 

“Yas, Sun.” 

“Home nights ?” 

“Yas, suh!” 

“Kind to you?” 

“Yas, jedge—ez kind ez ef I wuz a 
little baby.” 

“And faithful ?” 

“Wait—wait—jedge, now yo’ is gettin’ 
aroun’ ter d’ ‘no’ part. Dat nigger is 
faithful ter so many ob us on Henry 
street, hit’s makin’ his disperzishun bad. 
I wants my divorce on de grounds of 
compactdibility.” 





Talking Back to the Court. 


“You have been stealing pullets again, 
Samuel,” said his Honor. 

The negro did not answer. He stood 
silently with head bowed. 

“You snapped off the lock with a piece 
of iron and deliberately broke in.” 

No answer. 

“You had a bag—a gunny-sack. You 
first took a white leghorn, then a Ply- 
mouth Rock setter and three frying-size 
young ones.” 

Complete and total silence. 

“After that you crossed the small coop 
and took three bantams and a duck.” 

No answer. 

“Finally, Officer Killemockton advises 
this court, you stole three more white 
leghorns of a prize brood and a fine 
young full-blooded buff cochin rooster.” 

The prisoner raised his head in a flash. 
Indignation blazed in his eyes. 

“Dat’s de way—dat’s de way, jedge!” 
he cried, “a nigger don’ get no chanct 
in de white folks’ co’rt. Dem trialses am 
all wrong, jedge. Dat perliceman got hit 
wrong!” 

“You did not steal the chickens then ?” 
“Jedge—dat las’ rooster yo’ mention 








over the head with a skillet. Isn’t your 
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wuz no mo’ genuwine buff cochin dan 
yo’ is!” 


Over Particular. 


An aged negro porter, nearly eighty 
years old, was arrested on some trivial 
charge, for which he was later dis- 
charged. It proved, during the trial, that 
he had never seen the inside of a court 
before, and the bustle of events greatly 
dazed and embarrassed him. 

As he stood up, when his name was 
called, the clerk sang forth :— 

“Do you solemnly swear that the tes- 
timony you shall give in this case shall 
be the truth, th’ whole truth, and noth- 
ing but the truth, so help you God?” 

And the negro started back, gasping. 
Then he turned quickly to the bench. 

“Mister Briles,’ he said, for he knew 
his Honor from boyhood in an unoffi- 
cial capacity, “I’se puffectly willin’ ter 
tell de truf, but mus’ I be all cotched up 
datter way, in case I might want ter git 
des a step or two offin de road! Hit 
don’t give a man no leeway, suh!” 


Belief in the Court. 

A cotton-belt man who managed to get 
to Atlanta once or twice a year only, 
and who made it a rule to “corn-up” on 
these visits, was charged with entering a 
restaurant and smashing things up gen- 
erally. After hearing the testimony, 
Judge Broyles ruled a little matter of 
$25 and costs, or a snug term in the local 
chain gang. 

The skinny prisoner looked exceeding- 
ly shocked. 

“What is the matter?” demanded the 
court. 

“You are guilty, are you not?” 

The planter nodded. 

“And you know you can’t go up and 
down Decatur street carrying a coffee 
urn ripped out of a restaurant.” 

Again the man nodded. 

“Well, then—what’s the matter 
you believe this court is dealing out jus- 
tice, don’t you?” 

“Hit ain’t ’zactly that, Jedge Briles,” 
replied the ‘cracker,’ “but I jes’ hones’ 
can’t git it outern my head that Id like 
t’ git yore haid in a rain bar’l.” 
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Have thy study full of books rather than thy purse full of money.—Lilly. 


“The Hague Arbitration Cases.” By 
George Grafton Wilson, LL. D., Professor 
of International Law in Harvard University. 
(Ginn & Company, Boston.) $3.50. 

In this book Professor Wilson presents the 
fifteen cases which have been acted upon by 
the tribunal of arbitration established at The 
Hague. The compromis of each case is given 
as well as the award. The official language 
is always followed, and when this is not in 
English, a somewhat literal translation is fur- 
nished upon the opposite page. 

The awards which have been made by the 
tribunal at The Hague since its establishment 
have not before been gathered in generally 
accessible form. The cases involve questions 
and events relating to every continent. The 
United States has been a party in four of the 
cases. The questions considered have been 
varied. Financial claims have been passed 
upon frequently, but such questions as the 
right to fly the flag, the violation of territory, 
the delimitation of boundaries, and other ques- 
tions involving the fundamental rights of 
states have likewise been considered. 

The Hague conventions under which the 
court has been constituted are given in the 
Appendix, and there is a good general index. 
Arbitral methods in the settlement of inter- 
national differences are destined to be increas- 
ingly employed, when the present world war 
is finished and its bitter lessons have been 
learned. 


“The Criminal Imbecile.”” By Henry Her- 
bert Goddard (The Macmillan Company, New 
York.) $1.50. 

Dr. Goddard here analyzes three murder 
cases,—those of Jean Gianini, Roland Penning- 
ton, and Fred Tronson. They are unique in 
that they are the first court cases in which 
the Binet-Simon tests were admitted in evi- 
dence, the mental status of the persons under 
indictment being largely determined by this 
method. 

In a chapter on “Responsibility,” the au- 
thor points out the difference between ver- 
bal morality and deep-seated, appreciated, 
moral principle. He concludes that defectives 


of twelve years and under in mentality do not 
know much about right and wrong. They 
act upon impulse and upon instinct, without 
very much thought. 

he author, in discussing the punishment 
for criminal imbeciles, suggests as an alter- 
native to capital punishment, their imprison- 
ment for life under conditions that will make 
it impossible for them to inflict injury. 


“Guide to the Laws and Legal Literature 
of Spain.” Prepared under the direction of 
Edwin M. Borchard, law librarian of Library 
of Congress, by Thomas W. Palmer, Jr. (Sup- 
erintendent of documents, Government Print- 
ing Office, Washington, D.C.) Price 50 cents. 

The growing demand on the part of 
American lawyers and legislators for a knowl- 
edge of the legal institutions of foreign 
countries has induced the Library of Congress 
to undertake the preparation of a library of 
comparative law, embracing the important legal 
literature of the civilized states of the world. 

A Bibliography of International Law and 
Continental Law and a Guide to the Law and 
Legal Literature of Germany have been pub- 
lished, and the series is now supplemented 
by the Guide to the Law and Legal Literature 
of Spain. 

These valuable publications, which are sold 
at a nominal price, furnish authentic infor- 
mation as to private and public foreign law; 
as to legislation designed to meet social and 
economic problems of the day, as well as to 
present an outline of the history, theory, and 
philosophy of law. 

Spain possesses one of the oldest developed 
systems of law, which is of particular in- 
terest to us, because it has been bequeathed 
to our insular possessions, and is the basis 
of the legal system of a large part of the 
world in which we have vital interests. 

Mr. Thomas W. Palmer, Jr., of the Bir- 
mingham, Alabama Bar, who co-operated in 
the preparation of the work, was awarded a 
Sheldon fellowship by Harvard University. 
After preparatory studies, Mr. Palmer. visited 
Spain, where his personal studies were aided 
by consultation with the foremost legal au- 
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thorities of that country. His articles on son, Los Angeles, California, 6th Edition, 1914. 
Legal Education and the State of the Bar in Price 50 cents. 
Spain and on Spanish Courts in the July and The mining laws of the United States, to- 
December, 1914, Case and Comment, will be gether with those of Arizona, California, Ore- 
recalled by our readers. gon, outa and Utah, including laws to 


locate oil lands, have been gathered together ti 
“Corporation Laws of Arizona, California, in this pamphlet. 


and Nevada.” Compiled a Calvert Wilson, The sections construed by the courts are i 















Los Angeles, California. $2.00 followed by references to the decisions in- ' 
This volume is a handy compilation of the terpreting them. A number of forms, together i 
general corporation laws of Arizona, Cali- with a body of information useful to miners, 


fornia, and Nevada. A reference to the de- is comprised in the publication, which is an 
cisions construing various provisions of the inexpensive but valuable handbook. 
California law are appended to the sections to e Law of Wills, Executors and Ad- 
which they appertain. The special laws for ministrators."" 5th ed. on” James Schouler, 
banks, railroads, insurance companies, or those 2 vols. Buckram, $15.00 













governing nonprofit corporations for benevo- “Jones’ Blackstone, Students’ Edition, with } 
lent, educational, or literary purposes are not Hammond's Notes.” 2 vols. Buckram, $9.00. 
included. “Watkins on Shippers and Carriers.” ‘ 


The forms in ordinary use for corporation 2d ed. By Edgar Watkins, 1 vol. Library ed. ' 
purposes are appended to the laws of each Buckram. Pocket ed. Limp Leather, $7.50 
state. An index renders the large body of delivered. 
information contained in the book readily ac- “Bispham Equity.” 9th ed. 1 vol. $6.00. 
cessible. “Trotter on the Law of Contract during 


War.’ Supplemental vol. 1915, $4.00 By Wil- 
“Mining Laws.” Compiled by Calvert Wil- liam Finlayson Trotter. 
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“And West is West.”—The American Maga- 
zine, October, 1915, p. 45. 

“In Search .of Adventure.”—The 
World Magazine, October, 1915, p. 554. 

“Piute v. Piute.”’—Everybody’s Magazine, 
October, 1915, p. 449. 
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scant and unsettled that a lawyer could successfully devote a great part of 
his time to general reading and achieve the highest success at the bar. But 
now so great has become the number of established I-gal principles, and 
so numerous the decisions that qualify them, so varied and complex the 
statutes and ordinances that relate to them, and so technical the rules of . 
practice, that an extensive knowledge of law books is indispensable. There 
is also an ever-increasing domain of scientific knowledge, which is intimately 
connected with the facts involved in most lawsuits. Success depends more 
upon close examination and an accurate perception of tacts and legal prin- 
ciples, than upon feelings and fancies. The lawyer who now devotes much 
time to far-fetched works of the imagination is likely to be but poorly equipped 
for his task. He may to some extent revel in the delights of literature and 
yet do satisfactory legal work, but he must not drift too far from shore, or 
fly too high above the solid ground.—Foibles of the Bar. 


A Record of Bench and Bar 


Hon. Ira Ellsworth Robinson 


BY E. S. BOCK 
of the Charleston Bar 


HE President of the Supreme Court twenty-one years, he was admitted to the 

of Appeals of West Virginia, Ira practice of law in this state. From 1891 
Ellsworth Robinson, is descended from until the fall of 1907 he applied himself 
doughty trans-Allegheny pioneers, who faithfully to the practice of his profes- 


made their way to aetna iiiaias a sion. For a term 


the western slopes 
of the Appala- 
chians via bear 
paths and Indian 
trails. These wor- 
thy progenitors, in 
addition to great 
physical vigor, ac- 
quired, in their 
struggles to over- 
come the hardships 
of a wild and rug- 
ged country, firm 
mental courage and 
determination; and 
they left to their 
descendants a rich 
heritage of the 
same qualities of 
mind. Judge Rob- 
inson spent his ear- 
ly life on the farms 
of his father, in 
Taylor and Bar- 
bour counties 
West Virginia. In 
1891, at the age of 


of four years he 
was public prose- 
cutor of Taylor 
county. After- 
wards he repre- 
sented his district 
in the state senate. 
In 1907 a vacancy 
on the supreme 
bench was created 
by the resignation 
of Honorable Jo- 
seph M. Sanders, 
and Judge Robin- 
son was appointed 
to fill the unex- 
pired term. Al- 
though a very 
young man at the 
time, he soon dem- 
onstrated the wis- 
dom of Governor 
Dawson in his ap- 
pointment. Judge 
Robinson’s opinion 
in the well-known 
will case of Wood- 
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ville v. Woodville, 63 W. Va. 286, 60 S. 
E. 140, delivered on January 14, 1908, 
exemplified his fine literary style and 
clear juristic conception. Other opin- 
ions delivered by him at the same term 
of the court revealed unquestionably his 
excellent judicial qualifications and at- 
tracted favorable comment. As a nat- 
ural sequence, therefore, Judge Robin- 
son, was, at the state judicial conven- 
tion held at Parkersburg in April, 1908, 
nominated without opposition as a can- 
didate to succeed himself, and in the fall 
of that year was elected as a judge of 
the bench upon which he is now sitting. 
Off the bench, Judge Robinson was a 
public-spirited citizen and a lawyer of 
rare ability. In active practice, he was 
a man of direct, positive, and precise 
methods and habits of work, and of 
suave and urbane manner. These quali- 


ties he took with him to the bench, to- 
gether with a pronounced native judicial 
temperament. This inborn judicial fitness 
he has unconsciously developed and pol- 
ished by assiduous and careful study of 
the law, new and old, and of the history 


and philosophy of the law. Justinian, 
Coke, Blackstone, Kent, Story, Tucker, 
Minor, Maine, and other masters are 
intimate friends of the judge. Classic 
literature and political history are no less 
familiar to him. What influence the 
study of the law itself, or of the history 
and philosophy of the law, or of classic 
literature and political history, has had 
upon the work of Judge Robinson is 
necessarily beyond conjecture. But the 
combined influence is readily apparent. 
His opinions are brief, logical, unequiv- 
ocal, convincing expositions of the law, 
given in short sentences of pure English. 
And looking beneath the style and lan- 
guage of his opinions, we see that their 
substructure is reason. “No opinion,” 
says Judge Robinson in Maxwell v. Max- 
well, 67 W. Va. 120, 27 L.R.A.(N.S.) 
712, 67 S. E. 379, “should be con- 
trolled by the number of precedents 
found in other jurisdictions. Nor should 
those precedents be persuasive unless 
founded upon sound reason. We should 
give them only such weight as their good 
sense discloses.” 

The unremitting extra-judicial labors 
of Judge Robinson have driven back his 


Case and Comment 


intellectual horizon, and given breadth to 
his views on the grave questions which 
confront him upon the bench. Familiar- 
ity with history, legal and political, have 
impressed him with the sacredness of 
human liberty as vouchsafed to us by 
law. To him, any encroachment upon it 
is subversive of the safety of the state. 
In the noted cases of State ex rel. Mays 
v. Brown, 71 W. Va. 519, 77 S. E. 243, 
Ann. Cas. 1914C, 1, 45 L.R.A.(N.S.) 
996, and Re Jones, 71 W. Va. 609, 77 
S. E. 1029, Ann. Cas. 1914C, 31, 45 
L.R.A.(N.S.) 1030, he vigorously and 
learnedly protested against the opinion 
of his associates which upheld trial and 
conviction by military commissions or- 
ganized in the suppression of the miners’ 
strike in Kanawha and Fayette counties 
three years ago. When these cases were 
decided, a veritable tidal wave of prin- 
ter’s ink swept over the country in 
hearty commendation of Judge Robin- 
son’s forceful dissent. 

Judge Robinson is a member of the 
West Virginia Bar Association. This 
membership he has held since his name 
was enrolled upon the roster of his pro- 
fession. He is a member of the Ameri- 
can Bar Association, of the American In- 
stitute of Criminal Law and Criminology, 
of which he has recently been chosen 
President, of the American Academy of 
Political and Social Science, of the Na- 
tional Economic League, and similar or- 

anizations. He is a leading layman of 
the Methodist Episcopal Church. In 
1912 he was a member of the General 
Conference of that church, serving as a 
member of the Judiciary Committee. He 
delivers twice a year, gratis to the state, 
a series of lectures to the students in the 
College of Law of the West Virginia 
University, and contributes frequently to 
legal and other periodicals. He has a 
voice adapted to forensic vocations, tells 
rollicking good stories, listens well to 
tales told by others, quotes poetry to his 
friends literally by the volume, visits his 
boyhood scenes annually, plays golf 
poorly, and sings for the delight of no 
one but himself. 

The official opinions written by Judge 
Robinson disclose to us not only his ju- 
dicial ability, but also his high ideals of 
the legal profession. 





Judges and Lawyers 


Hon. John W. Woods 


Speaker of the Texas House of Representatives 
BY ®. F. SPENCER, JR. 


EXAS is expansive in domain, rich 
_ in wealth, and great in the history of 
its citizenship. To the history of war 
Texas has furnished some of the most 
brilliant pages; to statecraft some of its 
most able men; and to the bench some 
of its greatest 
judges. The thir- 
ty-third legislature 
adjourned with the 
opinion prevailing 
that John W. 

Woods would be 

chosen speaker of 

the house of the 

thirty-fourth legis- 

lature. The per- 

sonnel of the thir- 

ty-fourth _ legisla- 

ture was greatly 

changed, only 

about 29 per cent 

of the members of 

the thirty-third leg- 

islature having re- 

turned; but fate 

and fortune had 

marked him, and 

he was selected as 

predicted. At 

noon, January 12, 

1915, John W. 

Woods was es- 

corted to the speak- 

er’s chair amidst 

the plaudits of the 

members of the legislature and the gath- 
ered assemblage. The gavel was lifted 
by the leader, and it was evident that 
a master was at the helm. 

The house of representatives is com- 
posed of 142 members, and it is a mat- 
ter of no small moment to preside over 
the deliberations of this body. Judge 
Woods made a most enviable record. 
As a parliamentarian his rulings were 
always delivered with impartiality and 


clearness that left no room for doubt. 

The powers inherent in the speakership 

of legislative assemblies have often been 

used to control legislation in accordance 

with the views of the speaker; but with 

Judge Woods, this was not the case. 

He sought rather 

to elevate the posi- 

tion by adhering 

strictly to  parli- 

mentary usages; to 

preside over the 

deliberations of the 

house rather than 

to control its ac- 

tion. No more 

brilliant tribute 

could have been 

paid him, than 

when, on the clos- 

ing day of the reg- 

ular session, those 

who had opposed 

him, arose to ac- 

knowledge his suc- 

cess, his unswerv- 

ing faithfulness, 

and, above all, his 

impartial fairness 

to the members of 

the House. Judge 

Woods was born 

thirty-nine years 

ago, on a farm in 

Denton county, 

Texas, where he 

resided until seven years of age, when he 

removed with his family to Callahan 

county. It was here that Judge Woods 

was initiated a “cow-boy,” and for a 

number of years succeeding, he con- 

tinued this occupation, an employment 
now almost unknown. 

At the age of eighteen he determined 

to obtain an education, and never fal- 

tered in his purpose. His law education 
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was completed at the State University, 
and he was admitted to the bar. 

While yet a student in the University, 
his friends in Callahan county predicted 
a bright future for him, and elected him 
county attorney, which position he held 
for eight years. This position he filled 
with credit, as is 
evidenced by his 
repeated elections 
in face of the two- 
term custom pre- 
vailing. Retiring 
from the county 
attorney’s office 
voluntarily, he en- 
tered actively on 
the practice of law, 
and later moved to 
Fisher _ county, 
where he has been 
for a number of 
years actively en- 
gaged in the prac- 
tice of his profes- 
sion. His analyti- 
cal mind, his pow- 
er to grasp the 
salient point and 
elucidate his posi- 
tion, coupled with 
his forceful man- 
ner of presenta- 
tion, have won for 
him a leading place 
at the bar. Judge 
Woods is a man of 
commanding appearance, who possesses 
all the attributes of refinement and cul- 
ture. 

The people of Texas have marked 
Judge Woods as their own. 


Youngest Law School Dean in U. S. 


Owing to the death of Dean Thayer, 
a reorganization of the Harvard Law 
School faculty was necessary, and Aus- 
tin Wakeman Scott has been appointed 
dean. The new dean is a graduate of 
Rutgers in the class of 1903, and re- 
ceived his professional degree from 
Harvard Law School in 1909. Imme- 
diately upon his graduation at Cambridge 
he was made instructor in pleading and 
equity. This place he held for a year. 


Photo by Boston 
AUSTIN W. SCOTT 


Case and Comment 


In 1910 he was appointed a lecturer in 
the school and the same year became 
professor. His appointment as professor 
dates from 1914. Professor Scott served 
one year as dean of the Law School of 
the University of Iowa. He is about 
thirty-two years old and the youngest 
dean of a _ law 
school in the coun- 
try. Why was 
Austin Wakeman 
Scott chosen dean 
of the Harvard 
Law School? What 
manner of man is 
he? These are the 
questions asked by 
New England law- 
yers, and by the 
students who will 
come in touch with 
his personality at 
the law school. He 
was selected for 
this position be- 
cause, although a 
young man, he has 
achieved the high 
standard set by 
Harvard for its 
dean of the Law 
School. His un- 
usual natural en- 
dowments have 
been fortified by 
painstaking studies 
and by a broad ex- 
perience in legal affairs. He is an 
expert on questions of corporate rights, 
control, management, and the law of 
monopoly and corporate combinations. 
Just after he graduated from the Law 
School in 1909, he went to New York 
and practised in the office of a firm which 
handled a great deal of important law 
business for large corporate interests. 
He has also made a wide study of plead- 
ing and equity jurisprudence. 

It is said that Dean Scott is a born 
leader and educator, taking these char- 
acteristics from his distinguished father, 
whose work as president of Rutgers Col- 
lege stamps him as one of the ablest col- 
lege heads in the country. 
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A happy heart is better than a full purse.—Italian Proverb. 


Holding Your Temper Wins Your 
Cause. It was a wise old Southern dea- 
con who advised with a chuckle: “Keep 
yo’ tempah, son. Doan’ yo’ quarrel with 
no angry pusson. A soft answah’s alus 
best. Hit’s commanded an’ furdermo,’ 
hit makes em maddah’n anything else yo’ 
could say.” 


A Different Matter. A lawyer who 
was sometimes forgetful, having been 
engaged to plead the cause of an offen- 
der, began by saying: “I know the pris- 
oner at the bar, and he bears the char- 
acter of being a most consummate and 
impudent scoundrel.” Here somebody 
whispered to him that the prisoner was 
his client, when he immediately con- 
tinued: “But what great and good man 
ever lived who was not calumniated by 
many of his contemporaries ?” 


Lay Interpretation. An action was 
brought against a farmer for having 
called another a rascally lawyer. An old 
husbandsman, being a witness, was asked 
if he heard the defendant call the plain- 
tiff a lawyer. 

“T did,” was the reply. 

“Pray,” said the judge, “what is your 
opinion of the import of the word?” 

“There can be no doubt of that,”: re- 
plied the fellow. 

“Why, good man,” said the judge; 
“there is no dishonor in the name, is 
there ?” 

“T know nothing about that,” answered 
he, “but this 1 know, if a man called me 
a lawyer I’d knock him down.” 

“Why, sir,” said the judge, pointing to 
one of the counsel, “that gentleman is a 
lawyer, and that, and I too am a law- 


’ 


“No, no,” replied the fellow; “no, my 
Lord; you are a judge, I know; but I’m 
sure you are no lawyer.”—Wit and Wis- 
dom. 


Inadmissible. The technicalities of 
the law are often too finely drawn for 
the lay understanding. The following 
sounds like a burl sque, but it actually 
happened in an Oh.o court. 

At a term of the circuit court there, 
a horse case was on trial, and a well- 
known “horseman” was called as a wit- 
ness. 

“You saw this horse?” asked the de- 
fendant counsel. 

“Yes, [’— 

“What did you do?” 

“T just opened his mouth to find out 
how old he was, and I said to him, ‘Old 
top, I guess you’re pretty good yet.’ ” 

“Stop!” yelled the opposing counsel. 
“Your Honor, I object to any ceonversa- 
tion carried on between the witness and 
the horse when the plaintiff was not 
present.” 

And the objection was sustained. 


A Terrible Threat. In a little Ten- 
nessee town lived a justice of the peace 
who had been re-elected for many terms, 
although he was the only Republican in 
the district. At last, one campaign when 
political excitement was high, it was de- 
termined to oust him and put in a Demo- 
crat. 

The Republican was frightened. Then 
he resolved upon a bold plan. The elec- 
tion was held in an old distillery, and 
before a vote was cast the justice of the 
peace announced his intention of making 
a speech. “Feller citizens,” he said, 
from the top of a barrel, “I’ve been jus- 
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tice of the peace here goin’ on twenty 
years, an’ a good many times I’ve saved 
many of you from goin’ to the peniten- 
tiary, an’ now you're tryin’ to put me 
out of office. But I just want to tell you 
something. I’ve got the Constitution and 
the laws of the state of Tennessee in my 
pocket, and just as sure as you turn me 
out of office I'll burn *em up—blame me 
if I don’t—and you may all go to ruin to- 
gether.”—Pittsburgh Chronicle Tele- 
graph. 


Different Arrangement. A man was 
brought before a police court charged 
with abusing his team and using loud and 
profane language on the street. One of 
the witnesses was a pious-old darkey, 
who was submitted to a short cross-ex- 
amination. 

“Did the defendant use improper lan- 
guage while he was beating his horses?” 
asked the lawyer. 

“Well, he talk mighty loud, suh.” 

“Did he indulge in profanity?” 

The witness seemed puzzled. The 
lawyer put the question in another form: 

“What I mean, Uncle Aus, is—Did he 
use words that would be proper for your 
minister to use in a sermon?” 

“Oh, yes, suh; yes, suh,”—the old man 
replied with a grin that revealed the full 
width of his immense mouth; but dey’d 
have to be ’ranged diff’runt.”—Every- 
body’s. 


Lots of Business. During the course 
of a case tried in a western court the 
lawyers were endeavoring to ascertain 
through a certain witness whether there 
had been any liquor sold in a certain 
store. 

“What’s your business?’ demanded 
counsel of the witness. 

“My business?” repeated the witness, 
“Oh, I have lots of business.” 

“Answer the question!” commanded 
the lawyer. 

“Must I tell all my business?” asked 
witness. 


Case and Comment 


“Answer the question!” thundered the 
presiding judge. 

“Well,” cheerfully responded the wit- 
ness, “I am deputy sheriff and city mar- 
shal for Guiner, janitor of the Methodist 
Church, and bartender of the El Paso 
saloon.” 


Well Clasified. The Kansas story of 
how the farmers put beer kegs instead 
of wheels on their binders, in order to 
harvest in wet weather this year, recalls 
to the Lawrence Gazette the old story 
that was often told in the days when pro- 
hibition was young in Kansas. There 
was a law that permitted the sale of 
liquor for medicinal, mechanical, and 
scientific purposes. A farmer came in 
one day and offered to purchase a gal- 
lon of stuff from the local druggist. Out 
came the druggist’s book, in which all 
sales and the purpose for which the liquor 
was to be used must be recorded. “What 
are you going to use it for—medicinal, 
mechanical, or scientific purposes ?” asked 
the drug clerk. “You might as well 
put it down as mechanical,” responded 
the farmer. “I’m goin’ to have a barn 
raisin.’ ” 


Misapplied Industry. A certain judge 
tells the story of a cigar manufacturer 
and a banker who were attending a 
Wagner concert one evening. The pro- 
gram did not please them, and they be- 
gan to talk. 

“Every man,” the banker said, “wants 
to do something outside of his own 
work.” 

“Yes,” assented the cigar manufac- 
turer, “I manufacture good cigars, and 
yet I always wanted to be a banker.” 

“You wouldn’t be a good one. I am 
a successful banker, but I always want- 
ed to write a book. And now here’s 
this man Wagner tried his hand at mu- 
sic. Just listen to the stuff! And yet 
we all know he used to build good par- 
lor cars.”—Harper’s Magazine. 
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